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IN THE MATTER OF LAND AT GRANGE FARM, SWALCLIFFE, BANBURY, OXON
OPINION
1. I am asked to advise the landowners surrounding Swalcliffe Park Equestrian (SPE) at Grange Farm about a number of matters.  Most pressing, and the reason for disclosing this opinion, is that I am asked to advise whether any criticism may be directed towards Emily Shaw BA(Hons) as the Officer with responsibility for this matter, Bob Duxbury BA (Hons) as her supervisor, or the Council more generally relating to their inactivity when faced with an obvious and serious breach of planning control.
2. In my opinion the answer to that question is an unequivocal  “Yes” and the purpose of this opinion is to explain why that is so.

BACKGROUND
3. The background to this matter is described in:

(i) the statement from Paul Walton Associations dated 13 September 2013;

(ii) the A3 brochure from Judith Norris Ltd  dated October 2013 together with their letter dated 14th February 2014;
(iii) the letter dated 7th February from Charles Russell;

(iv) the letter from Emily Shaw dated 15th January 2014 and subsequent email dated 13th February; and

(v) relevant extracts from SPE’s website describing the range and intensity of equestrian use proposed for Grange Farm in 2014.

4. It is assumed any reader of this Opinion is familiar with all of these documents.
THE LAW
5. It is now clearly established that a Council can be criticized for inactivity when faced with a serious breach of planning control for example, in Ardagh Glass Ltd v. Chester City Council [2009] EWHC 745 (ADMIN), the criticism was that the failure of the Council to issue an enforcement notice would, by reason of time limits, have conferred an effective “immunity” from the proper application of the EIA Directive.  This line of reasoning was applied by Richards LJ in R (on the application of Hood) v. Redcar and Cleveland BC [2013] EWCA Civ 86.  As discussed below a similar line of reasoning is applicable here.
6. The 1990 Act empowers a local planning authority to take enforcement action where it “appears” to them there has been a breach of planning control.  This will become important when considering the conduct of Shaw and Duxbury (considered below).

7. It is axiomatic that an area of land in unified ownership and control may constitute a single planning unit.  That planning unit can have a primary use with one or more ancillary uses, a dual use or, where a number of separate and distinct activities take place, multiple uses.  See Burdle v. SOSE [1974] JPL 403.

8. An unauthorised change of use may occur through intensification where an ancillary activity increases to the point where it is no longer parasitic upon the primary use and becomes capable of subsisting in its own right.  The point at which that change occurs is a fact and degree judgment based on all the surrounding information.  It must be noted that a mere intensification of use is not enough.  The question is always whether (and in the context of immunity at what point) the character of the use had changed through intensification.  Hertfordshire CC v. SOSCLG [2012] EWCA Civ 1473.

9. Sometimes a material change of use is accompanied by minor works of operational development to facilitate the change.  In this situation the ten year rule applies – See Lilo Blum v. SOSE [2987] JPL 278, a case whose facts are remarkably similar to this one.

DISCUSSION
10. The facts which are relevant to this matter are all agreed.  The criticism of the Council and its Officers relates to their wholly inadequate understanding of the legal principles to be applied to these facts.

11. The whole area of Grange Farm is in unified ownership and control and therefore constitutes a single planning unit.  The lawful use of the planning unit may be described in one of two ways.  It either has a primary use for agriculture and ancillary use for equestrian activities permitted by planning permissions Ref: 01/00850/F and 13/01123 or a dual use of agriculture and equestrian activities where the latter are confined to those areas of the planning unit delineated by those planning consents.

12. It makes no difference which analysis applies because it is clear there is no lawful authority to spread the equestrian use over the whole or large parts of the planning unit.

13. It is clear from the objective and uncontested evidence in this case that that is precisely what has happened.  The remarkable feature of this case is that Shaw and Duxbury are fully aware of this but have chosen to do nothing – or nothing effective – to address this situation.

14. The Council, of course, has a discretion whether to take enforcement action but that discretion must be exercised lawfully.  In this context that means taking account of all relevant considerations and acting rationally.  Chief amongst these considerations is the judgment of the Court of Appeal in Ardagh which, from what I have been able to discover, has not exercised the mind of Shaw or Duxbury at all.

15. The Council is, or should be, aware that the equestrian activities carried out by the landowner fall within paragraph 13(a) to Schedule 2 of the EIA Regulations 2011.  It is therefore essential that the Council asks and answers the question posed by column 2 namely; whether:
“The development as changed or extended may have significant adverse effects on the environment”.

16. So far, the Council has done absolutely nothing to address this question.  However, the Council is under a strict legal obligation to apply the EIA Directive.  The present conduct of the Council is leading to a situation where the unauthorised use may become immune from enforcement action owing to the effluxion of time.  That would create an Ardagh Glass situation in which the inactivity of the Council frustrated the proper application of the EIA Directive.  This would warrant the most severe criticism of the Council and the officers with conduct of this matter.  This is especially so if they continue with their inactivity after reading this Opinion.

17. The exercise of the discretion is of course dependent upon the question of fact in column 2 to Schedule 2 to the EIA Regulations 2011 quoted above.  As to that since October 2013 the Council has been in possession of a professional and objective description of the environmental harm in the form of Judith Norris’ report.  The environmental harm is fully described in this report and includes harm to a number of interests including highways, landscape, heritage, sustainability and residential amenity.

18. A separate and additional criticism of Shaw and Duxbury is their obvious failure to understand the legal threshold for taking enforcement action which is apparent form the correspondence referred to above. In the 13 February e-mail Mrs Shaw says:

“The activities taking place at the site may indeed represent a material change of use of the land from agriculture to outdoor equestrian sports use (D2)” [emphasis added].

19. The position described by Ms Shaw herself engages the statutory discretion because, applying her own description, it “appears” to her there has been a breach of planning control.  She has failed to appreciate this and has, instead, embarked on a misconceived search for conclusive evidence.  This is a separate and independent basis to criticize the conduct of Shaw and Duxbury in this matter.  This is especially so when the importance of immediate action is understood in the context of claims about immunity.

IMMUNITY
20. It is quite obvious to me, and it should be obvious to the Council, what the landowner is doing.  He is playing for time.  I refer to paragraph 6 of Paul Walton Associates’ planning statement.  This is an embryonic argument which holds that there has been an intensification of equestrian use which has changed the character of the planning unit, that the change occurred more than ten years ago and that it has now acquired immunity from enforcement action.

21. The material I have seen clearly establishes that a change in the character of the use of the land has occurred through intensification.  The live question is when?  The Council must act fairly in the discharge of its responsibilities and this must involve a consideration of the harsh impact on the residential amenity of surrounding occupiers arising from the equestrian activity and the general public interest in the proper enforcement of planning control.  Both of these interests would point to the Council taking immediate enforcement action to stop the clock.

22. I advise that this opinion should be disclosed to the Council and that I should be kept closely informed of their response.

Anthony Crean Q.C.
22nd February 2014
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