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1.0 INTRODUCTION 

 

1.1 This Statement of Case (SoC) has been prepared by David Lock Associates (DLA) on behalf 

of Gallagher Estates, Charles Brown & Simon Digby (the appellants).  It is submitted in support 

of a planning appeal against Cherwell District Council’s (CDC) decision to refuse an outline 

planning application (OPA) ref 15/00837/OUT for: 

 

…Residential development of up to 180 dwellings to include affordable housing, public open 

space, localised land remodelling, compensatory flood storage and structural planting. 

Note: all matters were reserved except for access. 

 

1.2 CDC refer to the appeal site as Part Land on the North-East Side of Gavray Drive, Bicester.  

All the OPA documentation prepared by the appellants refers to the site as Gavray Drive – 
West (GDW).  For convenience, the appeal site is simply referred to as GDW in this SoC.  In 

similar vein, the appellants refer to the land east of the Langford Brook as Gavray Drive - 
East (GDE).  The OPA was submitted on 5th May and validated on 15th May 2015. 

 

Summary Site Description: 

 

1.3 GDW, Bicester comprises an arable field to the north of Gavray Drive, Bicester.  It extends to 

some 6.92 hectares.  It is broadly defined by the existing residential area of Langford Village 

to the south and Bicester Park Industrial Estate to the north.  Railway lines define its western 

and northern boundaries which are connected by the new East–West rail chord.  A 

comprehensive site description is set out in the draft Statement of Common Ground (SoCG).  

GDW forms the well-defined western sector (see Appendix 01) of the development allocation 

made in the Cherwell Local Plan 2011 – 2031 Part 1 (the Local Plan) by Policy Bicester 13: 

Gavray Drive (re-adopted). 
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Appeal Proposal 

 

1.4 The appeal proposal is described in Section 2.0.  The documentation comprised: 

 

• Forms and certificates 

• Drawings 

• Planning Statement 

• Design & Access Statement 

• Flood Risk Assessment 

 

 

• Transport Assessment 

• Travel Plan 

• Environmental Statement and Appendices 

• Non-Technical Summary 

• Energy Statement 

• Biodiversity Impact Assessment 

 

 

Housing Delivery: 

 

1.5 The appeal proposal seeks to deliver up to 180 dwellings, within the total of 300 residential 

units specified in Policy Bicester 13 (re-adopted) on the western sector of the allocated site.  

The proposed development will deliver a range of housing opportunities that will be of 

significant benefit both to Bicester and Cherwell District.  Predicted completions from the site 

are already accounted for as part of CDC’s housing land supply calculations.  The CDC 

Annual Monitoring Report 2016 Housing Delivery Monitor shows phased housing completions 

of 300 dwellings from Gavray Drive commencing in 2019/2020 and completing in 2022/20123 

(see Appendix 02).  There is complete acceptance by CDC of the principle of residential 

development on GDW. 

 

1.6 At the heart of the National Planning Policy Framework (NPPF) is the requirement for local 

authorities to boost the supply of both market and affordable housing.  It is the appellant’s 

case that Gavray Drive forms part of the identified housing land supply in Cherwell District 

and that its development and the construction of residential units should not be frustrated. 

 

CDC Decision Making: 

 

1.7 The OPA was considered at the CDC Planning Committee on 18th May 2017, with a 

recommendation for approval.  The long delay in the OPA coming before the Planning 

Committee was caused by a legal challenge to the Cherwell Local Plan.  This challenge 
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process is summarised in Section 3.0 below.  The Planning Committee resolved to defer 

consideration of the OPA to allow submission of an Ecological Management Plan.  The CDC 

minute of that meeting is set out below: 

 

The Committee considered application 15-00837-OUT an outline application for Residential 

development of up to 180 dwellings to include affordable housing, public open space, localised 

land remodelling, compensatory flood storage and structural planting at Part Land on The North 

East Side Of Gavray Drive, Bicester for Gallagher Estates, Charles Brown And Simon Digby. 

  

Councillor Richards proposed that application 15-00837-OUT be deferred to allow the applicant 

to submit an appropriate ecological management plan relating to Gavray Drive Meadows LWS. 

Councillor Dhesi seconded the proposal. 

 

1.8 In response to that outcome DLA wrote in reply on 24th May (see Appendix 03) setting out 

why the submission of an Ecological Management Plan for the whole of Gavray Drive was not 

necessary in these circumstances.  The appellants clearly stated an acceptance that a 

Landscape, Ecology and Arboricultural Management Plan (LEAMP) was an integral part of 

the ecology strategy for GDW.  This requirement, relating to GDW, was properly addressed 

by prospective Condition No 17 as set out in the Committee Report.  Having considered the 

appellants response CDC officers maintained their view that the OPA should be approved 

and found no reason to reach a different conclusion. 

 

1.9 The OPA was considered again at the Planning Committee on 15th June 2017.  CDC produced 

an Update Report that included a direct quotation of most of the DLA email sent to CDC on 

24th May.  The Report to Planning Committee of 18th May was attached in its entirety as an 

appendix to the Update Report.  The Update Report concluded with the repeated officer 

recommendation that the OPA be approved. 

 

1.10 The OPA was refused.  On the advice of officers, it was agreed that the precise reasons for 

refusal were to be agreed with the Chairman, Councillor Sibley and Councillor Wood.  

Following those deliberations, the OPA was eventually refused for the two reasons set out 

below and the Notice of Decision issued, dated 22nd June 2017. 

 
1 The proposed development represents an inappropriate attempt at piecemeal development of 

the strategically allocated Bicester 13 site in the Cherwell Local Plan 2011-2031 Part 1 which, in 

the absence of a single comprehensive application covering the whole of the allocated site, 

leaves the Council unable to satisfactorily determine whether the proposals would enable 
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development across the whole of the site to properly meet the overall objectives and 

requirements of Policy Bicester 13.  In doing so the proposals fail to demonstrate that the 

allocated housing total can be appropriately provided across the allocated site in a manner that 

adequately protects and enhances locally significant ecological interests on the land to the east 

of Langford Brook which is in direct conflict with the inherent and sustainable balance contained 

within Policy Bicester 13 between housing delivery and biodiversity enhancement.  As a result, 

the proposals are considered to be contrary to the overall provisions of the Development Plan 

and the specific requirements of Policies Bicester 13, ESD10 and ESD11 of the Cherwell Local 

Plan 2011-2031 Part 1. 

  

2 In the absence of a satisfactory completed legal agreement, the proposals would not commit to 

the necessary provision of on-site and off-site infrastructure to mitigate the impact of the 

development or contribute towards providing affordable housing in order to create a mixed and 

balanced community. As a consequence, the proposals would not deliver suitable and 

sustainable residential development and would have a significant detrimental impact on wider 

public infrastructure.  The proposals are therefore found to be contrary to the requirements of 

Policies Bicester 13, BSC3, BSC4, BSC9, BSC10, BSC11, BSC12, SLE4, ESD15 and INF1 of 

the Cherwell Local Plan 2011-2031 Part 1 as well as Government guidance set out in the National 

Planning Policy Framework. 

 

1.11 There were no technical objections from statutory consultees subject to the imposition of 

appropriate planning conditions and/or s106 agreement.  There were local and third party 

objections.  These are set out in the Planning Committee Report and not repeated here. 

 

1.12 This SoC provides the case for the appellants against the decision of CDC to refuse outline 

planning permission.  At this this time, the appellants reserve the right to amend or add to this 

SoC should it become necessary in the context of further developments or information, once 

the SoCG has been agreed and/or in the light of comments on the SoC received from CDC 

or any subsequent Rule 6 parties. 
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2.0 APPEAL PROPOSALS 

 

2.1 The appeal proposals comprise: 

 

Residential development of up to 180 dwellings to include affordable housing, public open space, localised 

land remodelling, compensatory flood storage and structural planting. 

 

Physical Design and Layout: 
 

2.2 The planning application proposals comprise residential development, areas of open space, 

together with flood attenuation measures.  The proposed development will create a sustainable 

local community, forming part of the wider Langford Village.  The development layout and 

structure has been influenced by the landscape context and topographical features of the site. 

 

 Residential Development: 
 

2.3 The application has tested the development of up to 180 new dwellings at an average density 

of about 40 dwellings per hectare.  The development will have graduated densities with higher 

densities in central locations and lower densities at the edge.  This will provide variety, 

character, a range of street scenes, plot designs and house types. 

 

2.4 Development will include a mix of 1-4 bedroom properties, including terraces, semi-detached 

and detached properties and some apartments.  Houses will be mainly two storeys in height, 

with some 2.5 and perhaps 3 storey dwellings.  The approach to design is set out in the Design 

& Access Statement that accompanies the OPA. 

 

2.5 Provision will be made for affordable housing, with a mix of tenures encouraging a balanced 

community.  The amount, type and tenure of affordable housing will be subject to negotiation 

with CDC.  Local Plan Policy BSC 3 seeks a target of up to 30% affordable homes, 70% of 

which are to be social rented affordable dwellings and 30% other types of intermediate 

affordable homes. 
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Access and Movement: 
 

2.6 The Transport Assessment (TA) analyses the transport issues relating to the proposed 

development and identifies any necessary interventions to mitigate the impacts of the 

development and seeks to improve accessibility for all modes of travel.  The TA takes account 

of potential cumulative impacts on traffic from committed and prospective schemes under 

consideration by CDC, including the nearby proposal at South East Bicester.  A robust 

approach has been adopted which ensures that the OPA takes account of potential future 

development and identifies measures to mitigate traffic impact during the construction phase. 

 

 Access & Connectivity Strategy: 
 
2.7 Vehicular traffic from the development will use Gavray Drive and its roundabout connection with 

A4421 Charbridge Lane to access the rest of Bicester and beyond.  Footpath and cycleway 

connections are designed to connect the development with the town centre.  Routes connect 

to the new footbridges across the East-West rail line – one at Tubbs Lane and the other in the 

northwest corner of the site.  These will allow residents pedestrian access to the wider area. 

 

Travel Plan: 
 

2.8 A Framework Travel Plan was prepared to support the OPA.  It sets out measures to encourage 

sustainable patterns of movement and travel by working in partnership with local schools and 

businesses.  A range of measures, initiatives and mechanisms is proposed on site once the 

development is built and the travel demand is fully understood. 

 

Parking: 
 
2.9 Parking provision will take account of guidance provided in the English Partnerships Manual 

Car Parking: What Works Where (2006) and OCC’s Parking Standards for New Residential 

Development.  Final provision will reflect the mix of units and the design principles on-site. 

 

Green Infrastructure and Public Open Space: 
 

2.10 A significant area of green space is provided between the edge of the built development and 

the Langford Brook.  It includes a play area, footpath route, flood attenuation measures and the 

reversion of arable to new meadow habitat consistent with the aims and objectives of the River 

Ray Conservation Target Area (CTA) and to complement the meadow habitat of the Gavray 

Drive Meadows Local Wildlife Site (LWS). 

 

 



Gavray Drive - West  Statement of Case 
  Gallagher Estates, Charles Brown & Simon Digby 

  David Lock Associates 

 

Open Space Assessment: 
 

2.11 The main area of open space provision lies at the eastern edge of the site, to complement the 

course of the Langford Brook and respect the boundary to the Local Wildlife Site.  There will be 

no built development in the River Ray Conservation Target Area. 

 

2.12 Open space requirements from emerging Local Plan Policy BSC11, together with the amount 

of open space provision proposed by the development are set out in the table below.  The 

figures are based on up to 180 homes being built and are multiplied by the average household 

size for Cherwell District of 2.45 persons per household (as published in the Interim Household 

Projections, April 2013.  This equates to an estimated population of 441. 
 

Category of 
Open Space 

Cherwell Local Plan Requirements for 
development 

Amount of POS 
proposed 

General Green 
Space (overall) 

2.40 ha / 1000 rural/edge 
dwellers 

1.05 ha 2.0 ha to include 

play area 
Children/Teen 

Play Areas 
0.78 ha / 1000 people 0.34 ha 

 

Sustainable Design and Renewable Energy: 
 

2.13 The applicants are committed to delivering sustainable development, which includes a 

commitment to building to the appropriate national Building Regulation Standards in force at 

the time of construction.  Site sustainability has played a central role developing the application 

proposals.  The site has been designed to give people the opportunity to choose a healthy and 

sustainable lifestyle through pedestrian connections and provision of high quality areas of open 

space.    

 

Flood Risk and Drainage: 
 

2.14 Environment Agency flood maps show that the site lies within Flood Zones 1, 2 and 3.  The 

NPPF classifies residential infrastructure as More Vulnerable and their construction is permitted 

within Flood Zones 1 and 2.  Flooding from groundwater and sewer/drainage sources represent 

a low flood risk to the site.  Surface water flooding is considered to represent a low flood risk to 

the site.   
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Floodplain Compensation: 

 

2.15 The proposed development encroaches within the 100-year (with climate change) floodplain.  

A level-for-level floodplain compensation scheme will be provided to take the development 

outside of the floodplain and ensure water is not displaced elsewhere.  An area located along 

the Langford Brook’s western bank and outside of the 100-year floodplain will provide floodplain 

compensatory volume during the same flood event.  The effect of the proposed level-for-level 

floodplain compensation scheme on 100-year (with climate change levels) was simulated using 

the Langford Brook hydraulic model.  Results indicate a decrease in peak water levels within 

the site boundary. 

 

2.16 Level-for-level floodplain compensation will ensure that the proposed dwellings remain outside 

of the 1,000-year floodplain.  Therefore, it is proposed to raise the minimum finished floor level 

of dwellings to a minimum of 150mm above the ground level to mitigate against surface water 

and groundwater flood risk.  Following ground remodelling, none of the proposed dwellings will 

be in Flood Zones 2 or 3. 

 

Drainage Strategy: 

 

2.17 Surface water runoff will be discharged into the Langford Brook via SuDS.  Attenuated runoff 

from the site will be discharged to the Langford Brook via a pipe from the storage basin.  Surface 

water from roof areas will discharge via downpipes into the on-site drainage system.  Crushed 

stone blankets located beneath highways and a storage basin on the site’s eastern boundary 

will provide on-site storage.  Additional attenuation may be provided by installing water butts 

immediately downstream of the downpipes.   

 

Wider Benefits: 

 

2.18 The surface water drainage strategy and level-for-level floodplain compensation scheme will 

reduce fluvial flows from the site during both surface water and fluvial flood events.  Residents 

in Langford Village will benefit from these peak flow attenuations. 
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3.0 THE DEVELOPMENT PLAN AND OTHER MATERIAL CONSIDERATIONS 

 

3.1 In determining an appeal under section 78 of the Town & Country Planning Act 1990 the 

Secretary of State must follow the decision-making process indicated in section 70(2) of the 

Act (as amended by Section 143 of the Localism Act 2011) which provides: 

 

(2) in dealing with such an application the authority must have regard to: 

(a) the provisions of the development plan, so far as material to the application; 

(b) any local finance considerations, so far as material to the application; and 

(c) any other material considerations. 

 

3.2 Section 38 (6) of the Planning and Compulsory Purchase Act of 2004 provides that: 

 

(6) If regard is to be had to the development plan for the purpose of any determination to be made 

under the Planning Acts the determination must be made in accordance with the plan unless 

material considerations indicate otherwise. 

 

3.3 Therefore, the starting point for the consideration of any planning application must be the 

statutory development plan. 

 

Development Plan: 

 

3.4 The Development Plan comprises the Cherwell Local Plan 2011-2031 – Part 1 that was 

formally adopted by CDC in July 2015.  It replaced some saved policies from the Cherwell 

Local Plan 1996.  Gavray Drive is one of several Strategic Development Sites in Bicester 

identified in the Local Plan.  The relevant elements of the Development Plan are set out clearly 

on Page 48 of the Committee Report relating to the OPA.  The most pertinent policies relevant 

to this appeal are Policy Bicester 13 (re-adopted), ESD10 and ESD11.   
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Re-adopted Policy Bicester 13: 

 

3.5 The current Development Plan policy context is now straightforward.  However, it is relevant 

to briefly explain the reason for the re-adoption of Policy Bicester 13.  The issue focused on 

seventeen words of the original Policy 13.  In September 2015, an application was made to 

the High Court by JJ Gallagher Ltd; London and Metropolitan Developments Ltd and the 

Norman Trustees to challenge the decision of the CDC to adopt the Cherwell Local Plan 2011-

2031.  The claim succeeded and a Court Order was issued.  CDC would not determine the 

OPA until the position over the legal challenge was resolved – hence the delay in the OPA 

coming before Planning Committee.  The Order was subject to an appeal which was 

dismissed in full.  The third bullet point of Policy Bicester 13, as adopted in July 2015, was 

altered to read as follows. 

 
That part of the site within the Conservation Target Area should be kept free from built 

development.  Development (the deleted words).  Development must avoid adversely impacting 

on the Conservation Target Area and comply with the requirements of Policy ESD11 to secure 

a net biodiversity gain. 

 

3.6 The CDC Report to Executive on 5th December 2016 comprehensively recites the relevant 

history and is attached (see Appendix 04).  CDC complied with the Court Order.  CDC re-

adopted Policy 13 of the Cherwell Local Plan in accordance with that order and an associated 

addendum to the Local Plan Inspector’s Report at the Council meeting on 19th December 

2016.  The Local Plan policy controlling development of the appeal site is clearly up-to-date.  

The relevant minute from that meeting is set out below. 
 

Re-adoption of Policy Bicester 13 of the Cherwell Local Plan 2011-2031 
 

Prior to consideration of the item, Mr John Broad, on behalf of the Save Gavray Meadows 

Campaign, addressed the meeting.  The Head of Strategic Planning and the Economy submitted 

a report to seek re-adoption of Policy Bicester 13 of the Cherwell Local Plan 2011-2031 in 

accordance with a Court Order and an associated addendum to the Local Plan Inspector’s 

Report.  

 
Resolved 
 

(1) That the Court Judgment, Court Order and addendum to the Local Plan Inspector’s report 

(annexes to the Minutes as set out in the Minute Book) be noted. 

 

(2) That the Council adopts Policy Bicester 13 of the Cherwell Local Plan 2011-2031 (Part 1) 

(annex to the Minutes as set out in the Minute Book) in precise accordance with the addendum 

to the Local Plan Inspector’s Report dated 18 May 2016 and the Court Order dated 19 February 

2016 (annexes to the Minutes as set out in the Minute Book). 
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(3) That, upon adoption by the Council, Policy Bicester 13 be inserted as modified into the 

published Cherwell Local Plan 2011-2031 (Part 1). 

 

3.7 It is the appellants case that GDW complies with Policy Bicester 13 (re-adopted). 

 

Site Specific Policy Designations: 

3.8 The principle of residential development on the whole of Gavray Drive was established when 

an outline planning application 04/02797/OUT for 500 dwellings was granted on appeal 

(APP/C3105/A/05/11796) (see Appendix 05) in July 2006.  Prior to 2006 the site had been 

allocated for employment uses.  There is no dispute between CDC and the appellants that 

the principle of residential development on the appeal site is accepted.  Some third-party 

objectors take a different view.  Since that appeal decision in 2006 the most material and 

significant site-specific policy changes are: 

 

• the extent of the Gavray Meadows Local Wildlife Site has increased; 

• the River Ray Conservation Target Area policy has been introduced; and  

• the residential capacity of the site has been reduced from 500 to 300 units. 

 

3.9 The current boundary of both the Local Wildlife Site (LWS) and the River Ray Conservation 

Target Area (CTA) are shown on the plan included in Appendix 06 together with the appeal 

site boundary.  GDW has an open arable field.  GDE – the remainder of the allocation is 

characterised by a complex and intricate pattern of hedgerows, tree belts and small fields.  It 

has a substantially different character to GDW. 

 

Policy ESD10: Protection and Enhancement of Biodiversity and the Natural 
Environment: 

 

3.10 The central thrust of Policy ESD10 is to ensure that development proposals deliver a net gain 

in biodiversity.  A Biodiversity Impact Assessment (BIA) was submitted to CDC to aid 

consideration of the OPA.  CDC’s committee report deals with biodiversity gain in Para 7.34:  

It reports that CDC’s ecologist is content that there are opportunities for modest net gain in 

biodiversity resulting from GDW. 
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As part of the efforts to objectively assess the potential for ecological impacts of development, 

the applicant has submitted a Biodiversity Impact Assessment (BIA).  This utilises a DEFRA-

based metric to quantitatively value the overall net gain/loss of habitat on a site which in turn 

indicates the corresponding impact on biodiversity.  Whilst a slightly crude tool as there is little 

room for qualitative assessment or indeed the recording of all habitat gains and losses, it is a 

useful instrument as part of the wider process of considering biodiversity implications of a 

development proposal.  The Council’s ecologist has reviewed the submitted BIA for the proposed 

development and is satisfied that it provides a realistic and robust appraisal of the long-term 

impacts of the proposed development and demonstrates opportunity for modest net gains in 

biodiversity through further hedgerow management and planting, new water features (SuDS 

basins), replacement of arable crop with areas of residential gardens and the provision of new 

grassland meadow within the informal amenity space adjacent to Langford Brook which would 

contribute towards the habitat targets for the River Ray CTA.  Once completed all such new and 

retained habitat within the public realm would need to be transferred to the Council via terms 

within a s106 agreement for future management (which the applicant has agreed in principle) 

and this would secure its wildlife value in the long term.  Moreover…. 

 

3.11 It is the appellants case that the GDW complies with all aspects of Policy ESD10. 

 

Policy ESD11: Conservation Target Areas: 

 

3.13 The River Ray Conservation Target Area (CTA) has been mapped by the Thames Valley 

Environmental Records Centre (TVERC) in consultation with local authorities and 

conservation organisations.  The CTA covers only a small part of GDW adjacent to the 

Langford Brook.  The OPA contains no proposal for built development within that part of the 

CTA.  Policy ESD11 requires that: 

 

…. Where development is proposed within or adjacent to a Conservation Target Area biodiversity 

surveys and a report will be required to identify constraints and opportunities for biodiversity 

enhancement. 

 

3.14 The OPA seeks to do exactly what the policy requires.  The proposal includes hedgerow 

planting and management; new water features, gardens replacing arable land and new 

wildflower grassland.  These features would be controlled by condition and the management 

regime set out in a Landscape and Ecology Management Plan (LEMP).  The appellants have 

clearly accepted that a Landscape and Ecological Management Plan should be prepared for 

GDW.  The document was a prospective condition (No 17) set out in the Committee Report.  

The appellants are content with that condition relating to GDW. 
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3.15 It is the appellants case that GDW complies with Policy ESD11. 

 

 

NPPF and Housing Delivery 

 

3.16 The NPPF is focused on the requirement for local planning authorities to significantly boost 

the supply of housing according to the objectively assessed needs of the area.  Para 49 is 

crystal clear that: 

 

Housing applications should be considered in the context of the presumption in favour of 

sustainable development. 

 

3.17 GDW is an identified and allocated housing site.  It is part of CDC’s identified housing land 

supply and was the subject of an OPA that was refused which the appellants will strongly 

contest.  The policy thrust of the NPPF is that GDW is a sustainable residential site that should 

be developed at the earliest opportunity. 

 

3.18 Paragraph 118 of the NPPF is clear that when determining planning applications local planning 

authorities should aim to conserve and enhance biodiversity by applying the following principles 

including: 

 

opportunities to incorporate biodiversity in and around developments should be encouraged 

 

3.19 It is the appellants case that GDW complies with both the spirit and letter of the guidance 

contained within the NPPF with particular regard to sustainable development and biodiversity 

enhancement. 
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4.0 RESPONSE TO THE REASONS FOR REFUSAL 

 

4.1 This section focuses on the two reasons for refusal of the OPA.  The appellant’s case is that 

the site is an allocated site in a recently adopted Local Plan.  The appeal proposals comply 

with the requirements of the relevant policies.  The reasons for refusal set out by CDC fail to 

demonstrate how the appeal proposals do not comply with the relevant policies of the Local 

Plan and how the purported adverse impacts would significantly and demonstrably outweigh 

the benefits of the proposal (as required by the NPPF) if the presumption in favour of 

development is not to result in the grant of planning permission. 

 

4.2 This is a rigorous test placed on decision makers.  It is consistent with the expectation that 

local planning authorities should take a positive approach to encourage the delivery of 

sustainable development (para186) and should: 

 

 seek to approve applications for sustainable development where possible (para 187) 

 

First Reason for Refusal: 

 

4.3 The crux of the issues between the appellant and CDC are the points raised in the first reason 

for refusal.  It suggests that the appeal proposal is in some way piecemeal.  This term is 

inaccurate, nuanced and implies there is some arbitrary apportionment of the site.  A site 

inspection and examination of the OPA plans will clearly show that GDW is a rational, 

physically coherent and well-defined development parcel that is capable of being developed 

independently.   It has marked physical boundaries that comprise Gavray Drive itself, the 

East-West rail chord, the Chiltern rail line on embankment and the Langford Brook.  These 

are all very strong, clearly defined and permanent physical boundary features.  The OPA does 

not seek to physically link GDW with GDE (the area east of the Langford Brook).  Policy 

Bicester 13 does not require a single application approach. 

 

4.4 Policy Bicester 13 sets out a very clear policy framework and detailed criteria for the proper 

and acceptable development of the site, which the proposals for GDW have followed.  The 

housing capacity of GDW is dealt with in the OPA and there is no suggestion in the CDC 

Committee Report that the amount, type and density of housing proposed is in any way 

inappropriate.  The OPA Design & Access Statement carefully analyses and justifies the 

indicative housing capacity of GDW.  The figure of 180 units can be properly accommodated 
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on the site.  CDC now seems concerned that there is no certainty on the amount of housing 

that could be developed on GDE and whether that part of the site it can be developed in a 

way that protects and enhances ecological interests.  Officers considered that point thoroughly 

in Para 7.7 and concluded that: 

 

….there is no reason why accepting the amount of development proposed would in any way 

directly or indirectly lead to inappropriate future levels of housing on land to the east of the brook 

and thereby prejudice the Development Plan’s wildlife conservation objectives for the LWS or 

CTA. 

 

4.5 Policy Bicester 13 is a very detailed and precisely defined policy that provides every 

foreseeable safeguard to control the type and amount of development on GDE which appears 

to be the overriding concern; and ensure that any future development proposal is appropriate.  

The policy is both substantial and prescriptive – its provisions contain all the criteria that any 

planning application must meet before it gains planning permission.  All the safeguards that 

CDC seeks, through the detailed provisions of the policy, are already in place.  The appeal 

site can readily be developed as the first phase of development in full compliance with the 

Policy.  Any planning application for GDE will have to satisfy the same stringent tests.  The 

phased development and implementation of housing allocations is not in any way unusual 

and does not create any abnormal or insoluble development management issues. 

 

4.6 CDC acknowledge that the appeal proposal meets the relevant ecological criteria set out in 

Policy Bicester 13.  The ecological proposals deliver a net biodiversity gain on GDW.  Thus, 

they clearly meet the test in bullet Point 3 under Key Site-Specific design and Place Shaping 

Principles.  The same test can be applied to GDE in due course to determine if proposals 

meet the policy test.  There is no challenge to the sought-after balance between housing 

delivery and ecology. 

 

4.7 The specific requirements of Policies ESD10 and ESD11 are also referred too.  The implications 

of these policies have been referred to earlier in the SoC. 

 

Second Reason for Refusal: 

 

4.8 This reason for refusal is entirely spurious.  Officers recommended that the issue of the 

decision notice be delegated to the Head of Development Management following satisfactory 
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completion of a legal agreement to secure the items listed in Para 7.68 of the original 

Committee Report.  The Committee Report included Heads of Terms.  This is a standard and 

perfectly acceptable approach. 

 

4.9 CDC consider the proposals contrary to the requirements of Policies Bicester 13, BSC3, 

BSC4, BSC9, BSC10, BSC11, BSC12, SLE4, ESD15 and INF1 of the Cherwell Local Plan 

2011-2031 Part 1 as well as Government guidance set out in the National Planning Policy 

Framework. 

 

4.10 It is the appellants intention to complete a s106 agreement prior to the completion of the 

inquiry and to enter into a such a legal agreement based on the Heads of Terms set out in 

Para 7.68 of the Committee Report. 
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5.0 RESPONSE TO THIRD PARTY OBJECTIONS 

 

5.1 This section of the Statement repeats the summary of third party objections contained in 

CDC’s Committee Report. 

 
• Development to the east of Langford Brook should be resisted as it is important for 

wildlife;  
• Further housing is completely unnecessary and would destroy one of the few 

remaining wildlife habitats in Bicester;  
• Bicester has been ruined by overdevelopment;  
• Affordable housing is not needed and would affect the quality of the area;  
• The land east of Langford Brook should be designated as a local green space;  
• The new homes would experience significant noise and vibration from the railway 

line and would be unsuitable for families;  
• Gavray Meadows are akin to a green lung for residents of Langford Village;  
• The site has considerable landscape and amenity value for local residents who 

appreciate the views across the open field when using the public footpath;  
• The proposals will increase traffic on local roads that are already subject to 

significant congestion;  
• Building on land to the west of Langford Brook would have a negative ecological 

impact. The land adjacent to the brook is wet meadowland which is increasingly 
rare;  

• The land to the east of Langford Brook, including the Gavray Drive Meadows Local 
Wildlife Site, would suffer from adverse effect due to recreational disturbance, 
domestic cats and dogs etc;  

• The group of small fields to the east of Langford Brook have historical value as well 
as landscape value as the field pattern together with ridges and furrows indicate 
historic agricultural use;  

• The land remodelling together with the three year duration of the construction 
works would be of particular nuisance to local residents;  

• The Council has indicated that it is looking to designate the LWS as a Local Green 
Space in its Local Plan. Future residents will wish to use the Local Green Space. 
The unavoidable increase in public use of the LWS will cause further deterioration 
of its habitat and is in need of active management;  

• The applicant too easily dismisses the proposed loss of the hedgerow within the 
site which was found to show evidence of habitat for White Letter 
Hairstreak.butterfly. This requires mitigation through new hedgerow planting of 
Dutch elm disease resistant strains of elm in the new hedgerows;  

• The submission of an application to develop only part of the site under the control 
of the applicant is contrary to Policy Bicester 13. That policy seeks to secure an 
holistic scheme for all of the site – i.e. both Gavray Drive West and Gavray Drive 
East, not piecemeal development that prejudices the likelihood of the policy 
aspirations being achieved. Amongst other things, the site-wide policy seeks to 
secure ‘no net loss’ of biodiversity, in concert with the principles of the NPPF. It 
recognises that this can only be achieved through the appropriate protection and 
securing of the assets of high nature conservation value east of the Langford 
Brook. The current application makes no such provision, and given that it will 
generate additional pressures on those assets, is clearly contrary to the policy. 
Even taken in isolation, it would result in net loss to biodiversity if the balance of 
loss versus gain is tested using the Defra ‘biodiversity offsetting’ metrics, a system 
which I believe Cherwell are considering greater use of in common with 
neighbouring authorities. The applicant should be invited to withdraw the 
application and submit a scheme for the whole of the land between Gavray Drive 
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and the Bicester-Marylebone railway line so that can be properly assessed against 
the emerging local and incumbent national planning frameworks.  

• Application 15/00837/OUT makes no provision to protect and enhance the LWS or 
indeed any of the land east of the Langford Brook. This land represents over 50% 
of the allocation site and it is inconceivable that future residents will not use or 
otherwise benefit from it.  

• Application 15/00837/OUT seeks to deliver 180 units on the least constrained and 
most profitable part of the allocation site, west of the Langford Brook. It is not clear 
whether there has been adequate exploration of whether a higher density could be 
achieved on this least constrained land. Taking account of the other policy 
objectives and constraints, the grant of this application would therefore create a 
situation where, if 300 units are to be achieved, some 120 units will have to be 
squeezed onto land east of the brook. It is clear that creating this situation through 
grant of this application would compromise the full suite of adopted policy 
objectives set out under Bicester 13 being delivered.  

• The applicant has not sought to address concerns regarding increased recreational 
pressure on the LWS and so the application should be refused.  

• The application does not take account of impacts that the development would have 
on the wildlife interest of land to the east of Langford Brook;  

• The application should be refused unless a holistic masterplan for the whole of 
Bicester 13 is submitted that demonstrates proper preservation, restoration and 
management of the CTA and LWS;  

• The density of new housing should be increased on the application site to reduce 
the amount of development necessary on land to the east and thereby help 
preserve its wildlife value;  

• The whole of the land to the east of the brook within the CTA should become the 
Gavray Meadows Local Nature Reserve with interpretation panels provided to 
increase knowledge and interest in nature conservation;  

• The LWS should be protected, Bicester is becoming a ‘garden town’ with few areas 
for wildlife;  

• The additional information submitted by the developer is unclear – why are they 
now assessing biodiversity impact resulting from development on the land to the 
east of the brook? In assessing the impact of development on the application site 
– are they considering the implications of noise, predation by cats, dog walkers, 
litter etc – these are indirect impacts that need to be addressed.  

• The developer’s claims that the proposals would not indirectly adversely affect the 
LWS to the east are not credible;  

• Why is Cherwell District Council using Warwickshire County Council’s ecology 
service and then utilising their biodiversity metric? Cherwell District Council should 
use its own system which is more robust;  

• The submitted Biodiversity Impact Assessments are unintelligible and the public 
cannot give them the scrutiny they deserve;  

• Without more detailed contextual information to support the Biodiversity Impact 
Assessment relating to developing land to the east of the brook, it is not possible 
for the public to accurately comment on it. Nevertheless, concerns are raised about 
some of the classifications of habitat as well as the grading attributed to them.  

• Biodiversity Impact Assessments are of limited value and can be manipulated to 
provide the result sought by the developer.  

• The application represents the piecemeal development of a wider allocated site 
and should be resisted as it jeopardises the end-objectives for development on 
Bicester 13;  

• Policy Bicester 13 requires any development proposal on the site to make 
appropriate provision for preventing harm to the LWS and protected species 
interests on the eastern part of the site. The application makes no such provision 
and should be resisted;  

• The capability of the eastern part of Bicester 13 to accommodate circa 120 
dwellings whilst also delivering net gains for biodiversity is uncertain. Granting 
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permission for 180 dwellings on the application site would sabotage the prospects 
of net biodiversity gain ultimately being achieved across the whole of Bicester 13;  

• There is no reason why the developer could not submit a holistic masterplan for 
the whole of the site given that all of the land is within their control;  

• Councillors voted to pursue Local Green Space designation for the allocated land 
to the east of the brook and north of public footpath 129/4. Approving this 
application would jeopardise this as it would indirectly lead to new housing on part 
of the land intended to be designated a Local Green Space.  

• Residential development on the site could affect business operations at British 
Bakels Ltd off Granville Way due to its close proximity;  

• Bicester has become a massive housing estate with little area left for nature and 
walkers. To build on this lovely meadow is completely wrong and against being a 
"Healthy Town";  

• The developers have let the site run down for over 10 years and now say that it is 
of lesser wildlife value than it was. Because of this decade long neglect when they 
restore it to its original state, there will be no net loss of biodiversity when they build 
their houses. This is plainly wrong and the Council is being fooled.  

 
Butterfly Conservation – Objection.  

 
• Insufficient regard has been taken of Species of Principal Importance with the hedgerow 

proposed to be lost resulting in the loss of habitat confirmed to support white-letter 
hairstreak butterfly. This impact has been dismissed too readily by the developer in the 
Environmental Statement. The destruction of the hedgerow requires appropriate mitigation 
through inclusion of Dutch elm disease resisted strains of elm in the new hedgerows. All 
plantings in the green spaces should reflect the quality of the habitat to be found to the east 
of Langford Brook and the needs of the key species known to exist there. The applicant 
also fails to propose management of the LWS to the east of the brook that is within the 
applicant’s control. This will suffer from increased indirect impact through recreational use 
and it requires management to protect its wildlife value. It is requested that planning officers 
reconsider their view that surrounding the LWS with housing will have no significant impact 
on its wildlife.  

 
Bicester Local History Society 

 
• The Local Plan indicates that 300 houses should be built on Gavray Meadows. We feel 

strongly that these should be concentrated on the west side of the site, so as to reduce the 
impact on the sensitive wildlife site to the east. The developers have failed to make clear 
their plans for the whole site - CDC should not be making decisions based on piecemeal 
information. We feel that you are not able to protect the conservation area or wildlife site if 
you proceed in this manner. It's essential that this application makes provision for funding 
and managing the wildlife site/nature conservation area on the east side which contains 
some of the UK's most endangered land, unimproved flood meadows and all the special 
plants and animals that depend on it. Bicester Garden Town needs to retain as many of its 
precious green spaces as possible. The developers have let the site run down for over 10 
years and say that it is now of lesser wildlife value than it was, so that when they restore it 
to its original state, there will be no nett loss of biodiversity when they build their houses. 
CDC should be challenging this assertion, which is plainly wrong.  

 
 

OBJECTIONS FROM STATUTORY CONSULTEES 
 
Bicester Town Council – Objection 

 
• The proposed new homes would increase Langford Village’s population by approximately 

441 people using the developer’s estimates. This will put increase pressure on Langford’s 
Primary School and GP practice which are already under some pressure. No additional 
provision is proposed as part of this application. Traffic on Mallards Way us also likely to 
increase and this is a residential road designed to have a 20mph speed limit.  
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OBJECTIONS FROM OTHER EXTERNAL CONSULTEES 

Berkshire, Buckinghamshire, Oxfordshire Wildlife Trust (BBOWT) – Objection.  
 

• Gavray Drive Meadows Local Wildlife Site (LWS) is directly to the east of the application 
site and falls within the ownership of the applicant. The LWS and part of the application site 
sit within the Ray Conservation Target Area (CTA). There is also a specific policy for the 
allocated site, Bicester 13, which amongst other things protects the Local Wildlife Site and 
CTA, and highlights the need to comply with ESD11. It also sets out a requirement for an 
Ecological Management Plan to be agreed with the Council in consultation with local 
biodiversity interest groups. This approach is supported in the Inspector’s Report on the 
Local Plan, which highlights the need for the development to contribute towards 
enhancement of the Local Wildlife Site’s ecological interest (para 139 Cherwell Local Plan 
Inspector’s Report). 

 
• It is recognised within the Ecology Chapter of the Environmental Statement (9.5.17) that 

the development will put the LWS at risk from adverse effects resulting from increased 
recreational pressure. To comply with Policy ESD10, mitigation is required to reduce the 
impact on the Local Wildlife Site and achieve a net gain in biodiversity. We do not consider 
the Public Open Space proposed along the Langford Brook sufficient to entirely mitigate 
the recreational pressure that will be generated by the development. Existing residents 
utilise Gavray Drive Meadows, and it is reasonable to expect that new residents of the 
proposed development would also. Long term nature conservation management of the 
Local Wildlife Site would help to mitigate the impact of recreational pressure on the site, 
improving the condition of the habitats and making them more resilient to recreational 
pressures. 

 
• The lack of management in recent years is regrettable, but it is encouraging that almost all 

of the meadow indicator species recorded in 2002 were found to still be present on the site. 
As is concluded in the botanical survey this indicates that, with management, the botanical 
interest of the LWS can be conserved and enhanced.  

 
• Management intervention is essential to prevent the loss of botanical diversity through 

ecological succession, and to improve condition of the grassland habitats. Management of 
the LWS is necessary to ensure its biodiversity interest is conserved, and by improving 
habitat condition could also help towards mitigating impacts from recreational pressure. It 
is also clear from the emerging Local Plan that the area of the LWS should be protected 
and enhanced and an ecological management plan produced and implemented. This is an 
approach endorsed in the Inspector’s Report on the Local Plan. An Ecological Management 
Plan for the long term management of the LWS should be produced by the applicant, and 
it’s implementation secured by planning obligation. Without this commitment the application 
does not comply with emerging Local Plan policy 

 

5.2 It is the appellants case that the provisions of Bicester Policy 13 provide adequate guidance 

for the development of GDW and, at some point in the future, for the subsequent development 

of GDE.  Many of these third-party objections were raised and considered as the Cherwell 

Local Plan progressed through its formal stages.  The principle of development has been 

decided and is controlled by Policy Bicester 13.  Where appropriate these representations 

and objections will be considered and addressed in the proofs of evidence of the appellants’ 

expert witnesses. 
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5.3 In the light of the time that has elapsed since the OPA was submitted, some environmental 

information is being updated and will be published and advertised to allow interested parties 

to make any comments prior to the appeal inquiry.  The information subject to this partial 

update comprises ecology, transport, air quality and noise. 
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6.0 CONCLUSION 

 

6.1 It is the appellants view that the appeal proposal complies with Policy Bicester 13 and other 

relevant polices and provisions of the Cherwell Local Plan.  The Local Plan provides an up to 

date and relevant policy background against which to determine the appeal.  GDW is a 

sustainable development proposal and should be permitted under the provisions of the NPPF. 

 

6.2 The proposed development offers considerable and compelling benefits when assessed 

against the objectives of the NPPF.  No substantial adverse impacts have been identified or 

demonstrated.  GDW is a sustainable development that will assist CDC in meeting the housing 

requirements of the District and maintaining an adequate supply of land for housing.  It is 

already counted as part of CDC’s identified housing land supply and any further delay will only 

serve to impact negatively on that situation. 

 

6.3 The appellant will conclude that there is nothing within the NPPF or the Cherwell Local Plan 

to indicate that the presumption in favour of sustainable development should be set aside in 

determining the application. 

 

6.4 The appellant intends to agree an appropriate set of planning conditions and complete a S106 

agreement before the close of the Inquiry. 
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7.0 APPENDICES 

 

7.1 In this section the appellants set out a list of documents and information (excluding the 

application documentation) that the appellants may refer to in evidence.  This list of documents 

is not exhaustive and will be reviewed and supplemented as necessary during the preparation 

for the appeal and of the proofs of evidence of the various witnesses.  The appellants reserve 

the right to support the appellants case or to respond to CDC’s or other parties’ cases.  The 

evidence will further rely upon appeal decisions and case law to support the appellants case as 

necessary. 

 

List of Appendices: 

 

Appendix 01 Site Plan 

Appendix 02 CDC Annual Monitoring Report 2016 Housing Delivery Monitor Extract 

Appendix 03 DLA email to CDC 24th May 2017 

Appendix 04 CDC Report to Executive 5th December 2016 

Appendix 05 Appeal Decision (ref: APP/C3105/A/05/11796) 

Appendix 06 Current boundary of both the Local Wildlife Site (LWS) and the River Ray 

Conservation Target Area (CTA) 
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Appendix 01  

Site Plan 
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Appendix 02 

 CDC Annual Monitoring Report 2016 Housing Delivery Monitor Extract 
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56-60 Calthorpe St Granted on appeal on 17 March 2009 - 
07/02584/F & APP/C3105/A/08/2087474. 
Extension of time approved on 2 July 2013 - 
12/00198/F. Expired on 2 July 2016. i.e. after 
the basedate.

0.11 PDL 14 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 Redevelopment of site for retail use on ground floor with 14 residential units on three 
upper floors.  Planning permission had expired on 2 July 2016. i.e. after the basedate. 
Taken out of the 5 year housing land supply.  This is a potential site if needed to 
address any identified shortfall in the Council's housing supply.

1C Banbury - Specific, Developable Sites 
Sub-Totals

14 0 0 0 10 75 175 200 200 200 200 200 150 100 0 0 0 1510

1D Banbury - Remaining Allocation - Non-
Strategic Sites

Remaining from allocation (150 homes) in the 
adopted Local Plan (July 2015) 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

0 220 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 220
3425 673 386 648 1052 1021 812 435 187 146 146 146 116 116 86 16 16 6002

14 0 0 0 10 75 175 200 200 200 200 200 150 100 0 0 0 1510
0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3439 893 386 648 1062 1096 987 635 387 346 346 346 266 216 86 16 16 7732

2. BICESTER

Bicester Completed Identified Sites (10 or 
more dwellings)
Former Oxfordshire County Council 
Highways Depot

Non-Statutory allocation for 30 dwellings.  
Outline permission 06/01003/OUT granted for 
60 dwellings and a care home.  Reserved 
Matters approvals 06/01166/REM & 
09/01077/REM.  An amended application 
(09/01076/F) approved extending permission to 
7 October 2014.  An alternative application for 
42 dwellings (13/01708/CDC) was approved on 
25 April 2014. Site completed in March 2016 
(2015/16).

0.56 PDL 0 62 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 62 Site completed in March 2016 (2015/16).

Transco Depot, Launton Road Non-statutory allocation for 25 dwellings. SHLAA 
(2014) site BI034. 12/01216/F approved 5 March 
2013 for 23 dwellings. Site completed in 
2013/14.

0.4 PDL 0 23 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 23 Site completed in 2013/14.

West of Chapel St. & Bryan House Complete. Planning permission (10/00106/F) for 
23 homes (5 net). Similar site to the Non-
Statutory allocation for 20 dwellings.

0.5 PDL 0 5 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 5 Allocated in the Non-Statutory Cherwell Local Plan 2011.  Informal development 
principles produced in December 2008.  Permission granted on 11/1/11 (10/00106/F) 
for the demolition of Bryan House (18 sheltered homes) and for 23 new affordable 
homes (gross).  Constructed as an Eco-Bicester demonstration project by Sanctuary 
housing association.

2A Bicester - Completed Identified Sites 
Sub-Totals

0 90 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 90

Bicester - Deliverable (Available, Suitable 
and Achievable) Sites (10 or more 
dwellings)

Contributing to the '5 year land supply'

Bicester Community Hospital Kings End Application (12/00809/F) for demolition of 
existing community hospital and redevelopment 
of site to provide a new community hospital and 
14 residential units was approved on 27 
September 2012.

0.9 PDL 14 0 0 14 0 0 0 0 0 0 0 0 0 0 0 0 0 14 The Council's monitoring for quarter 3 shows that the site is currently under 
construction and is expected to be completed during 2017/18. Expected delivery rate 
to remain unchanged.

Gavray Drive A strategic allocation in the adopted Local Plan 
2011-2031 Part 1 for 300 dwellings (Bicester 
13).  Application (15/00837/OUT) for 180 
dwellings was received on 11 May 2015 and is 
pending consideration. A separate application 
on the eastern part of the site is expected in 
2017.

23 PDL 0 0 0 0 0 50 75 100 75 0 0 0 0 0 0 0 0 300 A strategic allocation in the adopted Local Plan 2011-2031 for 300 dwellings (Bicester 
13). The current application for 180 dwellings is still pending having been delayed by 
the re-adoption of LP policy Bicester 13 following a legal challenge. Start on site 
unlikely until mid/late 2018. Application on the eastern part of the site is expected later 
this year. Completions unlikely until 2020 on this part of the site. Expected delivery 
rates to be 50 in 2019/20, 75 in 2020/21, 100 in 2021/22 and 75 in 2022/23.

1A BANBURY - COMPLETED IDENTIFIED SITES
1B BANBURY - DELIVERABLE (AVAILABLE, SUITABLE & ACHIEVABLE) SITES
1C BANBURY - SPECIFIC, DEVELOPABLE SITES
1D BANBURY - REMAINING ALLOCATION FOR NON-STRATEGIC SITES
1E BANBURY- HOUSING LAND AVAILABILITY TOTAL (1A-1D)

Page 5 of 12
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Appendix 03  

 DLA email to CDC 24th May 2017 

  



1

Peter Chambers

From: David Keene
Sent: 24 May 2017 09:28
To: 'Matthew Parry'
Cc: Glen Langham - Gallagher Estates (Glen.Langham@gallagherestates.com); 'Rob Rowlands'; 

Peter Chambers
Subject: Gavray Drive West - Ref: 15/00837/OUT

 
Matthew 
 
The Cherwell Local Plan 2011 – 2013 Part 1 - Policy Bicester 13: Gavray Drive (re-adopted) includes, inter alia, the 
following bullet point under Key site specific design and place shaping principles: 
 

Detailed consideration of ecological impacts, wildlife mitigation and the creation, restoration and 
enhancement of wildlife corridors to protect and enhance biodiversity.  The preparation and implementation of 
an Ecological Management Plan to ensure the long term conservation of habitats and species within the site. 

 
The outline planning application for Gavray Drive West addresses that point precisely.  The Ecology Chapter of the 
Environmental Statement clearly sets out a requirement for the preparation, implementation and funding of a 
Landscape, Ecology and Arboricultural Management Plan (LEAMP) as part of the Ecology Strategy for the Gavray 
Drive West proposals (see paras. 9.6.13 to 9.6.16).  The measures to be included within the LEAMP are clearly set 
out in subsequent paragraphs of this Chapter (see paras. 9.6.17 to 9.6.22).  This is entirely consistent with the 
requirements of Policy Bicester 13; particularly with respect to securing such a Plan and also ensuring that Gavray 
Drive West (in its own right) delivers a net gain in biodiversity.  The preparation of a LEAMP is properly a prospective 
condition to be attached to a planning consent for Gavray Drive West.  This provision deals with the reason why the 
outline planning application was unnecessarily deferred at the Planning Committee on 18th May.  In addition, there is 
no policy requirement or obligation for there to be a single planning application or Ecological Management Plan 
covering the whole site. 
 
With respect to a future planning application which will come forward in the future for Gavray Drive East, this 
application will also have to comply with Policy Bicester 13 in its own right.  We, therefore, re-affirm the commitment 
made on several occasions previously with respect to the key principles of an outline planning application for Gavray 
Drive East, namely: 

 
 no development will take place within the currently designated Local Wildlife Site; 
 the delivery, implementation and funding of a long-term Ecology Management Plan for the Local Wildlife Site; and
 ensuring that the Ecological Management Plan addresses the objectives of the River Ray Conservation Target 

Area such as the restoration of Lowland Meadow habitat.  The implementation of the Management Plan could 
contribute significantly to the CTA’s published target to restore 22ha of such habitat; mindful that the LWS is c. 
15.6ha in extent. 

 
Planning Committee members need to be made aware of the above intentions and safeguards already contained 
within the Outline Planning Application together with the details of proposed conditions in advance of the meeting 
scheduled for 15th June.  A single site-wide Ecology Management Plan is both unnecessary and inappropriate in the 
context of the adopted Local Plan Policy and the outline planning application before the Council.  For that reason no 
site-wide Ecology Management Plan is being offered and we would ask the Council to determine the planning 
application on that basis at the next Planning Committee meeting. 
 
Please do not hesitate to contact me if you need more information. 
 
Regards 
 
 
David Keene 
Partner 
 
David Lock Associates  
50 North Thirteenth Street  
Central Milton Keynes  
MK9 3BP 
  



2

t. 01908 666276  f. 01908 605747 m. 07764 241454 
e-mail: dkeene@davidlock.com 
  
Visit our website at www.davidlock.com 
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Appendix 04 

CDC Report to Executive 5th December 2016 

  



Cherwell District Council 
 

Executive 
 

5 December 2016 
 

Re-adoption of Policy Bicester 13 
of the Cherwell Local Plan 2011-2031 

 
Report of Head of Strategic Planning and the Economy 

 
This report is public 

 
 

Purpose of report 
 
To seek re-adoption of Policy Bicester 13 of the Cherwell Local Plan 2011-2031 in 
accordance with a Court Order and an associated addendum to the Local Plan 
Inspector’s Report.  

 
 

1.0 Recommendations 
              
 The meeting is recommended:  
 
1.1 To note the Court Judgment, Court Order and addendum to the Local Plan 

Inspector’s report presented at Appendices 2, 3 and 4 to this report. 
  

1.2 To recommend to Council to adopt Policy Bicester 13 of the Cherwell Local Plan 
2011-2031 (Appendix 5) in precise accordance with the addendum to the Local 
Plan Inspector’s Report dated 18 May 2016 and the Court Order dated 19 February 
2016. 
 

1.3 To note that, upon adoption by Council, Policy Bicester 13 will be inserted as 
modified into the published Cherwell Local Plan 2011-2031. 

 
 

2.0 Introduction 
 

2.1 This report concerns seventeen words of Policy Bicester 13 of the Cherwell Local 
Plan 2011-2031 only.  Policy Bicester 13 relates to the strategic development site at 
Gavray Drive, Bicester.  The scope of this report is tightly defined by the outcome of 
legal proceedings.  There are no other matters considered by officers and no other 
implications.  The advice of Counsel has been taken in the report’s preparation. 

 
2.2 On 20 July 2015, the Council resolved to approve the Main Modifications to the 

Cherwell Local Plan 2011-2031, as recommended by the Local Plan Inspector, 
together with additional modifications.  The Plan was adopted at the same meeting.  
An extract from the Local Plan for Policy Bicester 13: Gavray Drive as adopted in 



July 2015 is produced at Appendix 1.  It includes the following ‘Key site specific and 
place shaping principle’ (third bullet point, p. 172 of the Local Plan as published): 

 
“That part of the site within the Conservation Target Area should be kept free from 
built development.  Development must avoid adversely impacting on the 
Conservation Target Area and comply with the requirements of Policy ESD11 to 
secure a net biodiversity gain” (emphasis added). 

 
2.3 The seventeen words underlined above are those that have been the specific 

subject of legal proceedings. They reflect a Main Modification (no. 91) 
recommended by the Local Plan Inspector in his report and the proposed 
modifications originally approved by the Council for submission on 20 October 
2014.   

 
2.4 On 7 September 2015, the Council received notification that an application had 

been made to the High Court by (1) JJ Gallagher Ltd, (2) London and Metropolitan 
Developments Ltd and (3) Norman Trustees to challenge the decision of the 
Council to adopt the Local Plan. The application proceeded to Court and a hearing 
was held on 9 February 2016.  Both the Council and the Secretary of State for 
Communities and Local Government appeared as Defendants, separately 
representing their own positions. 

 
2.5 The Claimants’ case, and the cases of the Defendants are explained in the court 

judgment presented at Appendix 2 to this report.  I do not, in this report, summarise 
each case in detail, but instead identify key elements pertaining to this report and its 
recommendations. 

 
2.6 The Claimants submitted (Appendix 2, para. 6) that in adopting the Local Plan, the 

Council had erred in law because: 
 

i) Policy Bicester 13 fails to give effect to the inspector’s reasons and adopting 
it as it stands was illogical and irrational; 

 
ii) Policy Bicester 13 is inconsistent with policy ESD11 (Conservation Target 

Areas) of the Local Plan and so the decision to adopt was illogical and 
irrational on the basis of its current wording also (adopted policy ESD 11 is 
reproduced at Appendix 6 to this report); 

 
iii) the inspector failed to provide reasons for recommending adoption of policy 

Bicester 13 as drafted so that the Council’s decision to adopt the plan was 
unlawful.   

 
2.7 The factual background to the court case is summarised in the court Judgment at 

paragraphs 12 to 27. 
 
2.8 It explains (para. 14) how the Claimants had previously sought (through 

representations), deletion of the relevant bullet point which stated, “That part of the 
site within the Conservation Target Area should be kept free from built 
development.”  

 
2.9 It also explains (para. 16) how, “At the examination before the inspector the 

[Council], supported by members of the public, argued that there should be no built 



development on any part of the allocated site designated as a [Conservation Target 
Area]” 

 
2.10 At paragraph 17, the Judgment explains that “The day before the examination 

commenced the [Council] passed a resolution that sought a modification to the 
policy that would designate the [Conservation Target Area] as “Local Green Space” 
within the meaning of paragraph 76 of the National Planning Policy Framework 
(“NPPF”). 

 
2.11 The Judgment also explains (para’s. 20 to 24) that following the Local Plan 

hearings, the draft Inspector’s Report was sent to Council officers for fact checking. 
 
2.12 The Inspector’s Report as originally sent to officers included the following text: 

“Requests that the developable area shown on the policies map should be reduced 
to avoid any building in the whole of the River Ray Conservation Target Area, as 
distinct from the smaller Local Wildlife Site, would significantly undermine this 
contribution…” to meeting new housing needs (emphasis added).  The implication 
here is that the Inspector’s view was that ‘building’ should not be precluded in the 
Conservation Target Area part of the site. 

 
2.13 Officers were unable to reconcile this with the Inspector’s recommended Main 

Modification (no. 91) which included the wording for Policy Bicester 13 “That part of 
the site within the Conservation Target Area should be kept free from built 
development…” (emphasis added). Officers therefore queried this as part of the fact 
check process, seeking clarification on two occasions (Appendix 2, para’s. 20 to 
24). 

 
2.14 The final Inspector’s Report received by officers included the following change: 

“Requests that the developable area shown on the policies map should be reduced 
to avoid any development in the whole of the River Ray Conservation Target Area 
would significantly undermine this contribution…” (emphasis added to illustrate the 
word change).  This change suggested to officers that the Inspector did not intend 
to preclude all development in the CTA part of the site, only ‘built’ development as 
specified in Main Modification no. 91.  The final Inspector’s Report was presented to 
Members at the Council meeting on 20 July 2015. 

 
2.15 However, in pursuing their legal case, the Claimants submitted that the inspector 

did not give any reasons as to why there should be no development within the 
Conservation Target Area (CTA) and that all the reasons that he gave pointed in the 
opposite direction, namely, that there should be some (including built) development 
within the CTA area. The Council conceded that the reasoning given by the 
inspector was unsatisfactory (Appendix 2, para. 57). 

 
2.16 The Secretary of State argued that he had not erred in law, that his duty was to 

examine the submitted plan for its soundness, that his reasoning was clear that he 
had addressed matters raised during the hearing session and that it was open to 
the Council to make modifications to the plan which did not materially change it 
(Appendix 2, para. 59). 

 
2.17 The Court Judgment states (Appendix 2, para’s. 65 to 69), 
 
 “The inspector’s overall reasoning was to retain the allocation as shown on the 

proposals map of the submitted [Cherwell Local Plan] and to use the development 



proposed to deliver gains to enhance the [Local Wildlife Site] and produce a net 
gain in biodiversity as part of an overall package.  That overall package centred on 
the delivery of around 300 homes.  The inspector was satisfied that the indicative 
layouts showed that that was realistic and appropriate with viable mitigation 
measures.  Notably those indicative layouts showed built form within the CTA. 

 
 The inspector’s reasoning, therefore, is inimical with the first sentence of the key 

site-specific design and place shaping principles referring to keeping that part of the 
site within the CTA free from built development.  He gave no reason at all to explain 
or justify the retention of that part of policy Bicester 13 that prevented built 
development in the CTA.  As the claimants submit all his reasoning pointed the 
other way.  Therefore, I find that the inspector failed to give any reasons for, and 
was irrational, in recommending the adoption of a policy that prevented built 
development in the CTA. 

  
 The inspector’s findings were clear, both in rejecting the argument that there should 

be a reduction of the developable area to avoid any development in the whole of the 
CTA and on the absence of justification for the retention of the whole of the land to 
the east of the Langford Brook as public open space or its designation of [Local 
Green Space].  His reasoning was that the [Local Wildlife Site] needed to be kept 
free from built development and protected, together with downstream [Sites of 
Special Scientific Interest], through an ecological management plan which would 
ensure the long term conservation of habitats and species within the site. 

 
 Against that background it is difficult to understand how the inspector recommended 

that policy Bicester 13 should remain in its current form.  Part of his modifications, 
consistent with his report, should have been to recommend the deletion of the first 
sentence of the third bullet point within the policy.  That would have produced a 
justified and effective allocation consistent with national policy which was then 
sound and consistent with his report. 

 
 For those reasons the inspector erred in law in failing to give reasons for acting as 

he did, taking into account the duty upon him to examine the plan for soundness.  
Alternatively, the inspector was irrational in recommending as he did without 
supplying any reasons.” 

 
2.18 In the next paragraph, the Court Judgment clarifies the scope of the Council’s 

options in considering the Inspector’s recommendations:  
 
 “The first defendant [the Council] had no legal power to make a modification to the 

plan which would have had the effect of deleting the disputed sentence as that 
would materially change the contents of the CLP” (Appendix 2, para’ 70) 

 
2.19 The Judge concluded that “some remedy is clearly appropriate” (Appendix 2, para’ 

71) and considered submissions.   
 
2.20 The claimants sought a Court Order that included (Appendix 2, para. 72): 
 

i) Policy Bicester 13 be treated as not adopted and remitted to the Secretary of 
State; 

 
ii) the Secretary of State appoint a planning inspector who recommends 

adoption of Policy Bicester 13 subject to a modification that deletes from the 



policy the words “That part of the site within the Conservation Target Area 
should be kept free from built development”; 

 
iii) Cherwell District Council adopt Policy Bicester 13 subject to the modification 

recommended by the planning inspector appointed. 
 
2.21 The Council submitted that (ii) and (iii) were inappropriate as they as they asked the 

Court to assume plan making powers and redraft the plan; because they would 
constrain the Secretary of State and Council as decision makers; and because they 
would exclude the public from participation. It stated that the extent to which policy 
Bicester 13 should allow housing development on the site or protect the site as an 
environmental resource is pre-eminently a matter of planning judgment and not one 
for the Courts.  The Council also highlighted that the Local Plan’s Sustainability 
Appraisal noted that policy Bicester 13 required that the part of the site within the 
CTA should be kept free from built development (Appendix 2, para’s.73-77). 

 
2.22 The Council sought the appointment of a planning inspector (through the Secretary 

of State) to “…reconsider the way in which policy Bicester 13 treated the designated 
CTA…” and “….that the planning inspector appointed permit representations by all 
interested parties on the way in which policy Bicester 13 treated the CTA and how 
that policy should be drafted….” before the inspector makes recommendations in 
respect of modifications and the Council re-adopts policy Bicester 13 subject to 
those modifications (Appendix 2, para’ 78).  

 
2.23 The Secretary of State considered that the ‘answer’ was fully contained within the 

inspector’s report, that a reopened examination was not necessary, and that in 
respect of sustainability, without the contentious bullet point in policy Bicester 13, 
the policy is clear in that it says that the development must not adversely impact 
upon the CTA.  The Secretary of State said there was no suggestion that the 
sustainability appraisal was not properly considered (Appendix 2, para’s. 79-82). 

 
2.24 On the appropriate remedy, the Judge concluded that (Appendix 2 para’s. 85-87): 
 

 an extensive examination process had taken place into the plan as a whole; 

 the inspector had exercised and made clear his planning judgment on, 
amongst other matters, housing across the district; 

 his decision was to permit policy Bicester 13 to proceed on the basis that it 
made a valuable contribution of 300 houses to the housing supply; 

 this conclusion was reached having heard representations from the 
claimants, the Council and the public; 

 the representations from the public argued that there should be reduced 
developable areas on the allocation site and that part of the site was suitable 
for designation as Local Green Space; 

 the public had therefore fully participated in the planning process; 

 the error found was not as a result of the public having any inadequate 
opportunity to participate in the examination process; 

 there is no statutory requirement in the circumstances to require a rerun of 
part of the examination process that has already taken place; 

 there may be circumstances where it is appropriate to do so where, for 
example, there is a flaw in the hearing process but this was not one of those 
cases; 



 there was a full ventilation of issues as to where development should take 
place within the Bicester 13 allocation site, the importance of biodiversity and 
the ecological interests, Local Green Space issues and whether there should 
be any built development within the CTA.  Those are all matters upon which 
the inspector delivered a clear judgment; 

 the difficulty has arisen because the Inspector did not translate that planning 
judgment into an appropriately sound policy.   

 
2.25  In those circumstances, the Judge did not agree to the Council’s suggested remedy 

which would amount to a “…a rerun of the same issues for no good reason, without 
any suggestion of a material change in circumstance, and at considerable and 
unnecessary expenditure of time and public money” (Appendix 2, para. 88). 

 
2.26 The Judge also rejected the contention that a further sustainability appraisal would 

be required stating, “…I reject the contention that a further sustainability appraisal 
will be required.  The residual wording of the policy is such that it secures the 
objective of any development having a lack of adverse impact upon the CTA” 
(Appendix 2, para. 88). 

  
2.27 The claim made by Gallaghers et al succeeded.  The Judge stated that the Court 

Order should be in the terms of paragraphs 1, 2 and 3 of the draft submitted by the 
claimants (Appendix 2, para’s 89-90 cited at para. 2.20 above). 

 
2.28 A subsequent appeal to the Court of Appeal was dismissed in full and no 

subsequent application for appeal has been registered. The Council must now fulfil 
its legal obligation to re-adopt Policy Bicester 13 in the requisite amended form. 

 
 

3.0 Report Details 
 

3.1 The Court Order dated 19 February 2016 includes the following requirements: 
 

“1. Policy Bicester 13 adopted by the [Council] on 20th July 2015 be treated as 
not adopted and remitted to the [Secretary of State]; 

 
2. The [Secretary of State] appoint a planning inspector who recommends 

adoption of Policy Bicester 13 subject to a modification that deletes from the 
policy the words “That part of the site within the Conservation Target Area 
should be kept free from built development”; 

 
3. The [Council] adopt Policy Bicester 13 subject to the modification 

recommended by the planning inspector appointed by the [Secretary of 
State]…” 

 
3.2 The immediate effect of the Court Order was that Policy Bicester 13 of the adopted 

Cherwell Local Plan 2011-2031 could no longer be considered to be part of the 
adopted Development Plan.  The rest of the Local Plan is unaffected. 

 
3.3 On 10 March 2016, the Council was notified that a Planning Inspector had been 

appointed – Mr Nigel Payne, the original Local Plan Inspector. 
 
3.4 On 18 May 2016 an addendum to the Local Plan Inspector's report was received 

(Appendix 4). 



 
3.5 The Addendum states (Appendix 4, para’ 2): 
 

“Following the Order of the High Court of Justice No. CO/4622/2015, dated 19 
February 2016, I recommend that, in relation to Policy Bicester 13 – Gavray Drive, 
Main Modification No. 91, page 130, the first sentence of the third bullet point under 
“Key Site Specific Design and Place Shaping Principles” which states – “That part 
of the site within the Conservation Target Area should be kept free of built 
development.” be deleted in the interests of soundness, clarity and to facilitate 
implementation of the policy and allocation in the plan.” 
 

3.6 In his conclusion and recommendation, the Inspector states “…I conclude that with 
the amendment to the schedule of main modifications recommended in this 
addendum report relating to Policy Bicester 13 the Cherwell Local Plan satisfies the 
requirements of Section 20(5) of the 2004 Act and meets the criteria for soundness 
in the National Planning Policy Framework.” 

 
3.7 On 15 July 2016, Mr Dominic Woodfield, an objector to Policy Bicester 13, was 

granted permission to appeal against the Court Order.  The two grounds of appeal 
were: 

 
“1. Having found that there was an error of law the judge should have remitted the 
matter of the wording of Policy Bicester 13 of the Cherwell Local Plan for public re-
examination. 

 
2. In directing that an order be made to revise the policy wording without remitting 
the matter for re-examination, the judge made an error of principle because she 
exercised a planning judgement which should have been exercised by [the 
Secretary of State’s] inspector and by [the council].” 

 
3.8 The appeal was opposed by Gallagher and the Secretary of State.  The Council 

played no part in the appeal.  On 2 August 2016, officers sent a letter to the Court, 
saying its position on the appeal was “neutral”.   

 
3.9 Officers have awaited the outcome of the appeal before proceeding to recommend 

re-adoption of the policy in the requisite amended form. 
 
3.10 On 12 October 2016, the Court of Appeal’s judgment was given.  It was concluded 

that the High Court Judge had exercised her discretion appropriately in the order 
she made and that there was no reason to disturb the Court Order.  The appeal was 
dismissed in full. 

 
3.11 The 21 day period to potentially appeal to the Supreme Court has passed.  No 

application to appeal has been registered with the Court. 
 
3.12 The Council must now adopt Policy Bicester 13 subject to the modification 

recommended by the planning inspector to comply with the Court Order dated 19 
February 2016 (CO/4622/2015).  

 
3.13 Policy Bicester 13 incorporating the Inspector’s recommended modification is 

presented at Appendix 5. 
 



3.14 The affected bullet point of Policy Bicester 13 now reads,  “Development must avoid 
adversely impacting on the Conservation Target Area and comply with the 
requirements of Policy ESD 11 to secure a net biodiversity gain”. 

 
3.15 Members are advised to recommend to Council that it formally adopts Policy 

Bicester 13 as recommended to be modified and in precise accordance with the 
Court Order.  Not to do so would leave the Council in a position of legal non-
compliance. 

 
3.16 There are no other implications for the Local Plan  and the Judgment makes clear 

that no further sustainability appraisal is required (see para. 226 above).  An 
Addendum to the Adoption Statement for Strategic Environmental Assessment / 
Sustainability Appraisal is presented at Appendix 7 which reflects this conclusion 
and will be published upon adoption of Policy Bicester 13.  As highlighted by the 
Judge, “…The residual wording of the policy is such that it secures the objective of 
any development having a lack of adverse impact upon the CTA” (see para 2.26 
above). 

 
3.17 Following adoption, Policy Bicester 13 as modified will need to be inserted into the 

published Local Plan. 
 
 

4.0 Conclusion and Reasons for Recommendations 
 
4.1 A Court Order dated 19 February 2016 requires specific actions of the Secretary 

State, an appointed Planning Inspector and the Council pertaining to the legally 
prescribed modification of Policy Bicester 13 of the Cherwell Local Plan 2011-2031.  
A specific modification to Policy Bicester 13  has been recommended by a Planning 
Inspector on behalf of the Secretary of State.  The modification requires the deletion 
of the first sentence of the third bullet point under “Key Site Specific Design and 
Place Shaping Principles” which states – “That part of the site within the 
Conservation Target Area should be kept free of built development.” 

 
4.2 To comply with the Court Order, the Executive is advised to recommend to Council 

that it formally adopts Policy Bicester 13 as presented at Appendix 5 to this report in 
precise accordance with the Court Order. 

 
 

5.0 Consultation 
 
 Internal briefing: Councillor Colin Clarke, Lead Member for Planning 
 
 

6.0 Alternative Options and Reasons for Rejection 
 
6.1 There are no other options.  The Court Order dated 19 February 2016 states 

(para.3), “The First Defendant [the Council] adopt Policy Bicester 13 subject to the  
modification recommended by the planning inspector appointed by the Second 
Defendant [the Secretary of State for Communities and Local Government]”.  
 
 
 



7.0 Implications 
 
 Financial and Resource Implications 
 
7.1 Re-adoption of Policy Bicester 13 and re-publication of the adopted Local Plan is 

being met within existing budgets.   
 
 Comments checked by: 

Paul Sutton, Chief Finance Officer, Tel. 01295 221634 
Paul.Sutton@cherwellandsouthnorthants.gov.uk 

 
Legal Implications 

 
7.2 The Council is ordered by the High Court (Planning Court) to adopt Policy Bicester 

13 subject to the modification recommended by the planning inspector.  Not to do 
so would therefore be unlawful. 

 
 Comments checked by: 

Kevin Lane, Head of Law and Governance, Tel. 01295 221661  
Kevin.Lane@cherwellandsouthnorthants.gov.uk 

 
 

8.0 Decision Information 
 
Key Decision:      

 
Financial Threshold Met:    No 
 

Community Impact Threshold Met:  Yes 
 
 

Wards Affected 
 

All (including Bicester South and Ambrosden directly) 
 
Links to Corporate Plan and Policy Framework 

 
 Accessible, Value for Money Council 

District of Opportunity 
Safe and Healthy 
Cleaner Greener 

  
Lead Councillor 

 
Councillor, Colin Clarke, Lead Member for Planning 
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Policy Bicester 13: Gavray Drive as adopted on 20 July 2015 
(Local Plan extract) 
High Court Judgment 18 February 2016 
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Appeal Decision (ref: APP/C3105/A/05/1179638) 
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Current boundary of both the Local Wildlife Site (LWS) and the River Ray 
Conservation Target Area (CTA) 



‘Land West of Langford Brook’ refers to the appeal site. 
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