	Site Address: Mr Rice

47F Broad Street Banbury
	15/01848/F

	Case Officer: Bob Neville
	Recommendation: Approval

	Applicant: Mr Zeyuan Lin

	Application Description: Relocation of the kitchen extraction flue from the back to the side wall

	1.
	Site Description and Proposed Development

	1.1
	The site is an existing Chinese Takeaway business in a mixed commercial and residential area on the edge of Banbury Town Centre. The building is two storey with a lower two storey to the side and is of brick construction under a tiled roof. The rear of the property adjoins a row of terraced properties to the west. To the rear of the site there is a small courtyard area which is bounded by a brick wall with neighbouring residential courtyard area beyond. Within the courtyard, on the southern elevation, there is an existing extract flue system which is the subject of this application.

	1.2
	The site is not a listed building but is sited within the Banbury Conservation Area and Historic Town Core. The site is also within a buffer zone which surrounds an area of potentially contaminated land relating historic uses of nearby sites; however given the nature of the proposals this site constraint is not considered relevant to this application. There are records of Swifts and Bats being present within the vicinity of the site, however again it is considered that these species would not be significantly affected by the proposals to any greater extent than currently exists.

	1.3
	The application seeks planning permission to relocate and upgrade the existing extract and flue system, moving it from the southern elevation of the two storey element to the western elevation of the lower two storey element. Proposed upgrades to the system include: 

· enclosing the entire length of ducting and fan assembly in an acoustic housing

· the fitting of a new silencer before the fan

· new flexible connectors either side of the fan

· new anti-vibration mounts and bracket to all fixings

· the fitting of a high speed jet cowl
· additional carbon filters introduced into the system

	1.4
	The details of the application have been amended during the course of determination following officer concerns being raised with the agent. This has resulted in revised specifications and further information being submitted by the applicant’s agent to address these concerns. Whilst a re-consultation was undertaken with the Council’s Environmental Protection Team Leader it was not consider necessary to undertake further publicity or external consultations as the revised information did not materially alter the proposals or description of development and did not introduce any new considerations into the scheme being assessed. 

	2.
	Application Publicity

	2.1
	The application has been advertised by way of neighbour letter, site notice and press advert. The final date for comment was the 31.12.2015. Three letters of objection have been received from neighbouring properties as a result of this process.

	2.2
	Planning issues raised in objection include:

· Detrimental impact on visual amenity; with the extract flue being unsightly and over-bearing;

· Detrimental impact on neighbour amenity, as a result of the noise and odours emanating from the extract flue during operation.

	3.
	Consultations

	3.1
	Banbury Town Council - No objections

	3.2
	Cherwell District Council Internal Consultee:

Environmental Protection Team Leader - No objections. Subject to all the work being carried out as specified in the report from Glomac and the schedule of maintenance being implemented as recommended by Glomac, I would have no further comment to make on the application.

	4.
	Relevant National and Local Policy and Guidance

	4.1
	Development Plan Policy


The Cherwell Local Plan 2011-2031 (Part 1) (CLP)

ESD 15: The Character of the built and historic environment

Cherwell Local Plan 1996 (Saved Policies) 
C28: Layout, design and external appearance of new development 

C30: Design control 
ENV1: Development likely to cause detrimental levels of pollution

	4.2
	Other Material Policy and Guidance

National Planning Policy Framework (“the Framework”) - March 2012

Planning Practice Guidance (PPG)

	5.
	Appraisal

	5.1
	The key issues for consideration in this application are:

· Relevant Planning History

· Neighbour and visual amenity

	
	Relevant Planning History

	5.2
	12/00454/F - Change of use from existing shop unit (A1) to hot food takeaway (A5). Permitted July 2012.

	
	Neighbour and Visual Amenity

	5.3
	The Government attaches great importance to the design of the built environment within the Framework and new development should contribute positively to making places better for people. These aims are also echoed within Policy ESD15 of the CLP which looks to promote and support development of a high standard which also considers the amenity of both existing and future development, including matters of privacy, outlook, natural lighting, ventilation, and indoor and outdoor space.

	5.4
	Saved Policy C28 of the CLP 1996 states that control will be exercised over all new development to ensure that standards of layout, design and external appearance are sympathetic to the character of the urban context of that development. Further, saved Policy C30 of CLP 1996 states control will be exercised to ensure that all new development must provide standards of amenity and privacy acceptable to the Local Planning Authority.

	5.5
	Saved Policy ENV1 of the CLP 1996 states that developments that are likely to cause material detrimental levels of noise, vibration, smell, smoke, fumes or other type of environmental pollution will not normally be permitted.  The policy states further at paragraph 10.4 that, ‘The Council will seek to ensure…in particular the amenities of residential properties, are not unduly affected by development proposals which may cause environmental pollution.  

	5.6
	The of use of the site for a Chinese Takeaway and the associated extract flue system has been established through the granting of planning permission in 2012 ref. 12/00454/F. 

	5.7
	Complaints have been received from local residents with regards to noise and odour emanating from the site which impacts on their residential amenity. This application looks to address these issues by relocating the flue further away from the neighbouring property and introducing enhancements to both the efficiency of the noise and odour suppression of the extract system.

	5.8
	The applicant has submitted a noise assessment report (Blue Acoustics Noise Assessment Report NS113 dated 27.07.2015) which makes several recommendations in relation to addressing noise issues that currently exist. The extract system was found to be a major source of noise and it was considered necessary to install an acoustic housing to the system to mitigate this issue. The details of the application have been amended during the course of determination to ensure that the proposed specifications of the acoustic housing meet those set out in the recommendations of the noise assessment. 

	5.9
	The Council’s Environmental Protection Team Leader has assessed the proposals and raises no objections to the proposals, subject to the extract and flue system being installed in accordance with specifications submitted and maintained going forward; it considered these requirements can secured through the use of appropriate conditions attached to any such permission.

	5.10
	The proposed flue is to vent some 1.6m above the ridge of the building which faces onto Broad Street to the front, and above eaves of the part of the building which faces onto Newland Place. The addition of a Hi-speed Jet Cowl will further project vented fumes upwards. DEFRA guidance (Guidance on the Control of Odour and Noise from Commercial Kitchen Exhaust Systems, 2005) indicates that where there is a high impact of odour risk, that a high level of odour suppression is required. Improvements to the extract system also include the addition of carbon filters into the system and these combined with the height of the flue are considered to provide an acceptable level of odour suppression in the context.

	5.11
	The existing flue is a somewhat imposing feature within the context of the rear courtyard and highly visible to the neighbouring property. However, the flue and its visual impacts have been previously assessed and considered acceptable under the previous application (12/00454/F); the principle of the extract flue within the rear yard has therefore been established. It is considered that whilst the prominence of the extract and flue system will be increased as a result of the proposals, that this increase is not so significantly different from the existing permitted situation, that it would impact on neighbour amenity to such an extent that it would warrant a reason the application on these grounds alone.

	5.12
	Condition 5 of 12/00454/F restricts the opening hours of the business and the applicant has indicated that the extract system is only in use during times when the business is open. It is considered appropriate and reasonable to condition that the extract system is only operated during these existing business hours, in order to safeguard the amenities of the area and to comply with Policy ENV1 of the CLP 1996.

	5.13
	Mr Rice appears to be a successful local business, with the applicant indicating that on average it provides some 60 covers per day. The extract/ventilation system is considered essential to provide the necessary odour suppression for the commercial kitchen associated with the business. The existing flue is visible from the public domain in Broad Street above the roof of the property; the proposals will see an increase in the height of the flue and an increased prominence within the street-scene. It is considered that the harm caused to the visual appearance of the Conservation Area, by the proposed increase in the height and prominence of the extract flue, is not so significant that it would outweigh the benefits that it brings; in eliminating odour nuisance and allowing for the local business to continue operating.

	
	Engagement 

	5.14
	With regard to the duty set out in paragraphs 186 and 187 of the Framework, any problems or issues that have arisen during the application have been dealt with in consultation with the applicant’s agent and have included additional and revised information being received. It is considered that the duty to be positive and proactive has been discharged through the interaction with the agent in bringing forward a scheme that is considered acceptable to the Authority and the efficient and timely determination of the application.

	
	Conclusion 

	5.15
	It is considered that the proposal assessed within this application is an acceptable form of development that is unlikely to cause material detrimental levels of noise, vibration, smell, smoke, fumes or other type of environmental pollution and would not unduly impact on the residential amenities of neighbouring residential properties. Whilst there will be a detrimental impact on the visual amenities of the property and surrounding Conservation Area, it is considered that this is not so significant that it would outweigh the benefits that would be achieved in noise reduction and odour suppression, as a result of the proposed development, and is acceptable in this regard. As such, the proposals are considered to comply with the above mentioned policies and are recommended for approval as set out below.  


	6.
	Recommendation - Approval subject to the following conditions 

	1.
	The development to which this permission relates shall be begun not later than the expiration of three years beginning with the date of this permission.

Reason - To comply with the provisions of Section 91 of the Town and Country Planning Act 1990, as amended by Section 51 of the Planning and Compulsory Purchase Act 2004.

	2.
	Except where otherwise stipulated by condition, the development shall be carried out strictly in accordance with the following plans and documents: Application forms, Glomac Design and Build Documents dated 05/11/2015 and 12/01/2016, ACE Carbon Filters Specification details, ‘Westbury Filtermation’ product data sheet, VL65 High Performance Acoustic Membrance details, site location plan and drawings numbered: S1079-G001 Rev. 3, S1079-G002 Rev. 2, S1079-G003 Rev. 2 and S1079-G004 Rev. 1.

Reason - For the avoidance of doubt, to ensure that the development is carried out only as approved by the Local Planning Authority and to comply with Government guidance contained within the National Planning Policy Framework.

	3.
	The acoustic enclosure surrounding the extract flue hereby approved shall be constructed and installed in accordance with the specifications set out within Section 1 of the Glomac Design and Build Documents dated 12/01/2016, and retained as such thereafter, unless otherwise agreed in writing by the Local Planning Authority. 
Reason - To ensure the creation of a satisfactory environment free from intrusive levels of noise and to comply with Policy ENV1 of the Cherwell Local Plan 1996 and Government guidance contained within the National Planning Policy Framework.

	4.
	The extract system hereby approved shall be properly maintained in perpetuity in accordance with the Schedule of Maintenance set out in Section 6 of the Glomac Design and Build Documents dated 12/01/2016.
Reason - In order to safeguard the amenities of the area and to minimise the risk of a nuisance arising from smells or intrusive levels of noise in accordance with Policy ENV1 of the Cherwell Local Plan 1996 and Government guidance contained within the National Planning Policy Framework.

	5.
	The extract system shall only be operated during the following times:

                                 Sunday - Thursday    Midday to 23:00hrs

                                 Friday - Saturday       Midday to Midnight

                                 Sunday hours to apply on public holidays

Reason - In order to safeguard the amenities of the area and to comply with Policy ENV1 of the Cherwell Local Plan 1996 and Government guidance contained within the National Planning Policy Framework.

	
	PLANNING NOTES

	
	Planning permission only means that in planning terms a proposal is acceptable to the Local Planning Authority. Just because you have obtained planning permission, this does not mean you always have the right to carry out the development.  Planning permission gives no additional rights to carry out the work, where that work is on someone else's land, or the work will affect someone else's rights in respect of the land.  For example there may be a leaseholder or tenant, or someone who has a right of way over the land, or another owner. Their rights are still valid and you are therefore advised that you should seek legal advice before carrying out the planning permission where any other person's rights are involved.

	
	Birds and their nests are fully protected under the Wildlife and Countryside Act 1981 (as amended), which makes it an offence to intentionally take, damage or destroy the eggs, young or nest of a bird whilst it is being built or in use. Disturbance to nesting birds can be avoided by carrying out vegetation removal or building work outside the breeding season, which is March to August inclusive.

	
	Bats are a highly mobile species which move between a number of roosts throughout the year. Therefore all works must proceed with caution and should any bats be found during the course of works all activity in that area must cease until a bat consultant has been contacted for advice on how to proceed. Under the Wildlife & Countryside Act 1981 (as amended) and the Habitat and Species Regulations 2010 it is illegal to intentionally or recklessly disturb, harm or kill bats or destroy their resting places.

	
	STATEMENT OF ENGAGEMENT

With regard to the duty set out in the Town and Country Planning (Development Management Procedure) (England) Order 2015 and paragraphs 186 and 187 of the National Planning Policy Framework (March 2012), any problems or issues that have arisen during the application have been dealt with in consultation with the applicants agent and have included additional and revised information being received. It is considered that the duty to be positive and proactive has been discharged through the interaction with the agent in bringing forward a scheme that is considered acceptable to the Authority and the efficient and timely determination of the application.  


Signed Case Officer:                                     Date:                          Possible


  
     to delegate         

Signed SPO/TL                  Date: 20.01.16        decision:   Yes
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