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Approved Judgment
MR JUSTICE OUSELEY : 
1. There are before me challenges under section 288 Town and Country Planning Act 1990 to two decisions of the First Defendant on appeals by developers against the refusals of planning permission for housing development by the Claimant District Council.  The issues in them are similar to those considered by Lewis J in South Northamptonshire Council v Secretary of State for Communities and Local Government and Robert Plummer [2013] EWHC 4377 (Admin), a judgment with which I agree. 

2. In the first case before me,  the decision challenged is that of the Secretary of State  dated 24 July 2013 whereby he allowed the appeal and granted planning permission for residential development for 220 dwellings on the edge of Silverstone, a 19th century village in South Northamptonshire.  The Secretary of State accepted the conclusion and recommendations of the Inspector after a six day Public Inquiry.

3. The challenge concerns the lawfulness of the approach they adopted to the calculation of the 5 year housing land supply in the light of the National Planning Policy Framework, NPPF, the Development Plan and the revocation in March 2013, shortly after the closure of the Inquiry, of the East Midlands Regional Plan, EMRP, the Regional Spatial Strategy, RSS. The EMRP had been part of the Development Plan up to that point.  In essence the Claimant says that the figures the Inspector used for housing need were derived from the revoked RSS, which, on revocation, had become an irrelevant consideration.  It also contends that the Inspector and the Secretary of State erred in treating policy EV2 in the South Northamptonshire Local Plan as diminished in weight because it was a policy “for the supply of housing” and was thus out of date in the terms of paragraph 49 of the NPPF, because of a want of a 5 year supply of housing land.  
The Inspector’s Report: policy

4. The Inspector’s Report, IR, sets out the planning policy background.  The South Northamptonshire Local Plan, SNLP, had been adopted in 1997 and had expired in 2006 except for a number of saved policies which included EV2, protecting the open countryside, EV7 protecting the Special Landscape Areas, SLAs, and EV8 protecting the gaps between settlements, all of which were part of the Development Plan and were applicable to the appeal site.  The saved policies also included housing policies, including G2 which concentrated new development in three particular areas and provided that elsewhere new development would be limited in villages and severely restrained in the open countryside.  There was a positive criteria based policy in G3.  Policy H5 dealt with “restricted infill villages” permitting development infilling small gaps within village confines.   Silverstone was one of those villages.  The Council adopted an Interim Rural Housing Policy, IRHP, in July 2009, which was not part of the statutory Development Plan, in response to a shortfall in housing land availability.

5. Four Councils, including South Northamptonshire and Northamptonshire County Council, have combined to prepare a new strategic plan for their areas, the West Northamptonshire Joint Core Strategy, JCS.  The plan would cover the period 2001-2026.  The plan had been submitted to the Secretary of State for examination but was subject to objections.  The Inspector decided that the weight he could attach to that was limited.  Although the RSS had embodied a strategy for regional growth, the difference between the JCS and the RSS in terms of the scale and location for housing in South Northamptonshire Council’s area was not marked.  In the RSS, the total for South Northamptonshire, excluding the area near the Northampton Borough boundary where housing for Northampton itself would be provided, the total requirement had been 8,250 houses, compared with 8,340 in the same period under the emerging JCS.   The locations proposed for housing were not markedly different either.

6. In March 2012 the Government published its NPPF.  The relevant paragraphs are summarised in paragraphs 23-25 of the IR as follows:

“23.  In relation to the delivery of a wide choice of high quality homes, paragraph 47 seeks a significant boost to the supply of housing.  Local plans should meet the full, objectively assessed needs for market and affordable housing.  To this end, authorities should identify and update annually a supply of specific deliverable sites sufficient to provide 5 years worth of housing against their housing requirement, together with a buffer of 5% to ensure choice and competition in the housing market.  A buffer of 20% would be necessary where there has been a record of persistent under-delivery.

Annex 1 of the Framework records that, for 12 months from the day of publication  (27 March 2012), decision-takers may continue to give full weight to relevant policies adopted since 2004 even if there is a limited degree of conflict with the Framework.  In other cases and following the 12 month period, due weight should be attached to relevant policies in existing plans according to their degree of consistency with the Framework.  Policies adopted under the local plan fall into the second category.”

At the heart of the Framework however is the presumption in favour of sustainable development included in paragraph 14.  In relation to the management of development this means approving proposals which accord with the development plan, or where the development plan is absent, silent or relevant policies are out-of date, permission should be granted unless either any adverse impacts would significantly and demonstrably outweigh the benefits (when assessed against the policies of the Framework as a whole), or where specific policies of the Framework indicate that development should be restricted.”
7. Also relevant to the argument over policy EV2 is paragraph 49 of the NPPF which states:

“Housing applications should be considered in the context of the presumption in favour of sustainable development.  Relevant policies for the supply of housing should not be considered up to date if the local planning authority cannot demonstrate a 5-year supply of deliverable housing sites.”

The Inspector’s Report: housing land supply

8. At the Inquiry the Council contended that there was no shortfall in the 5-year supply of housing land and the developer, the Second Defendant, contended that there was a shortfall and a substantial one.   The debate was not about the totals required over the period to 2026 as there was little difference between the RSS figure and the emerging JCS figure.  There was no significant difference between the parties as to the number required over the 5-year period 2012/13 to 2016/17, although the difference for the future after that, because of what was termed the Council’s “trajectory approach” was much more marked.  The real difference of relevance arose from what the developer treated as the shortfall of 616 dwellings arising from the years 2001-2011.  I put it that way because, since the totals over the period 2001-2026 are very similar under the RSS and the emerging JCS, the 616 are still required on the Council’s approach.   The difference between the parties over the 5-year requirement 2012/13 to 2016/17 arose from how that 616 was to be treated.

9. The Council denied that there was a shortfall at all, although recognising that those 616 dwellings had to be provided between 2012 and 2026.  The Council’s trajectory approach, in which both supply of land and demand for housing were anticipated to increase with economic recovery largely after 2016 placed the requirement in the years 2016/17 onwards.  The Council considered the developer’s proposed rate of delivery of housing to be unrealistic, as the Inspector summarised the argument in paragraph 67 IR.  The Council contended that a lack of building and mortgage finance and the lack of housing demand had created a continuing problem in the market which could not be remedied until economic recovery took hold.  This made provision for the 616 houses in the current 5-year period unrealistic.  The developer adopted the approach of putting them into the current 5-year requirement for 2012/13-2016/17.  The difference between the two is aptly described as the difference between “back-end” and “front-end” loading rather than trajectory versus a flat distribution, since on neither approach was the 616 requirement spread equally over the years 2012/13-2026.  

10. The Inspector approved the developer’s approach.  He also required a buffer of 20% rather than 5%, because of what he regarded as the persistent failure by the Council to reach the RSS targets during the period when it was in force.  

11. Although the Inspector did not conclude precisely what the total supply of housing land was, it is quite clear that he concluded that it was substantially below 5 years supply and would have been substantially below 5 years, just through providing for the 616 shortfall in the current 5-year period, and quite apart from the 20% buffer.

12. The Inspector accordingly concluded that, in accordance with NPPF policy, the Council’s housing policies in the Development Plan were not up to date.  Indeed, the policies were based on a plan with an end date of 2006, itself drawn from a Structure Plan of 1992 and Regional Planning Guidance of 1994.  Accordingly, and in line with the NPPF, he gave reduced weight to development plan policies with which the proposal was in conflict, before concluding that the conflict with them was limited and recommending the grant of planning permission.  

The Decision Letter

13. The Secretary of State, in the decision letter at paragraph 3, said that he agreed with the Inspector’s conclusion and recommendations.  At paragraphs 13 and 14, he said that the policies “guiding housing development” were not up to date, as had the Inspector, IR paragraph 229.  The Secretary of State accepted that the 20% buffer should apply because supply had so consistently failed to reach its former target and he agreed that the 5-year supply had not been demonstrated.  He then recognised that the appeal scheme was in conflict with several general local plan policies, including H5 and H6, but agreed that, even where relevant, they were not up to date.  Overall, he concluded that the presumption in favour of sustainable development in the NPPF was engaged and that the failure to demonstrate a 5-year supply of deliverable housing sites was a matter to which substantial weight must be accorded.  He then agreed with the Inspector’s conclusion that the impact of the scheme would be insignificant and there was little significant conflict with policy EV7.  There would be no significant harm to the setting of the village.  Overall, he gave:

“significant weight to the fact that the Framework indicates that, in the absence of a 5-year housing land supply in an up-to-date, adopted development plan, planning permission should be granted for the proposal.  The proposal would boost the supply of housing in the village of Silverstone, and in the wider area, at the same time as securing a more effective barrier between the settlement and the A43.”  

14. He concluded that the appeal site was in a sustainable location for housing development and adverse impacts of granting permission would not significantly and demonstrably outweigh the benefits when assessed against the Framework as a whole, so there were no material considerations of sufficient weight to justify refusing planning permission.

The Inspector’s Report: revocation of the RSS

15. In the light of the arguments focusing on the legal effect of the revocation of the RSS, I note that the Inspector and Secretary of State were well aware of the proposed revocation during the Inquiry and of its actual revocation, shortly after the Inquiry closed.  Each invited the parties to make further submissions about the effect of revocation but the invitations were taken up by nobody.

16. As I have said, the Inspector’s approach to housing land requirements did not accept entirely either party’s housing land availability case.  The crucial paragraph is IR 167.  Ms Bolton, for the Claimant, puts weight on the last sentence:

“Although I do not adopt the appellant’s argument that planning permission is a prerequisite for inclusion in the 5 years supply calculation, a substantial part of the rationale for the preparation of the IRHP was derived from the shortfall of 2.25 years in the supply as calculated for the period 2009-14.   Even during the years of the last housing boom the average annual rate of completions (284) was below the target subsequently adopted in the former RSS.  I do not therefore dispute the council’s implied contention that the former RSS target may be characterised as more aspirational than realistic [67], but, since the publication of the Framework, the Government’s policy in relation to house building has been to achieve a significant boost in supply [45].  Where the supply of housing has so consistently failed to reach its former target, and even though this target no longer enjoys development plan status, I am bound to conclude that a 20% buffer should apply – as required by paragraph 47 of the Framework [47].  Notwithstanding its diminished status, the former RSS target is the most up-to-date and objectively based figure which has been subject to examination.”
17. In paragraph 168 the Inspector explained his scepticism about placing reliance on the JCS.  Excessive reliance had been placed in it on actual completion rates in substitution for the rate included in the former RSS.  He noted that the Council considered it unreasonable retrospectively to apply the former RSS targets, and had also not accounted fully for the impact of net migration, the second significant driver in the requirement for housing land.  He concluded paragraph 168 by saying “I am sceptical that the approach adopted complies with the requirement in paragraph 47 of the Framework that the housing land supply should meet the full, objectively assessed needs of the area.”

18. His conclusions are in paragraphs 169-170:

“169.  The council estimates that there is a sufficient housing land supply for 6.19 years.  If increased delivery rates on large sites were brought forward this would be increased to 6.9 years.  However, as I have recorded above, these calculations are based on the adoption of a trajectory which effectively transfers under-performance to the later years of the plan period; it is based on only a 5% buffer; and, in contradiction to paragraph 47 of the Framework, it includes IRHP allowances which are not site specific.  The appellant estimates the supply of housing land is equivalent to only 3.62 years worth [47].  Even without questioning the windfall allowance, the lapse rate, and the actual performance on individual sites, I agree with the appellant that the specific deliverable sites required by paragraph 47 of the Framework would be insufficient to provide 5 years worth of housing.  It follows that, although I do not agree with the appellant’s interpretation of footnote 12 in the Framework, the council’s approach to the identification of a 5 year housing land supply is incompatible with the requirements of the Framework.  I therefore further conclude that a 5 year supply of housing land has not been demonstrated.  It further follows, in accordance with paragraph 49 of the Framework, that the relevant policies for the supply of housing land cannot be considered to be up-to-date.  I acknowledge that the effect of this conclusion relates primarily (but not exclusively) to the housing chapter of the local plan, and especially to saved Policies H5 and H6.

“Notwithstanding the saving of the plan, my conclusion in relation to the datedness of its housing policies is reinforced by noting that the plan period finished in 2006.  The strategic guidance for the plan is derived from the former County Structure Plan – a plan largely replaced by the former RSS in 2009.”

The Inspector’s approach was adopted by the Secretary of State. 
The legal effect of the revocation of the RSS

19. The question for the Inspector, applying paragraph 47 NPPF, was to identify “the full objectively assessed needs for market and affordable housing in the housing market area…”.  He had to make the best of an unsatisfactory situation.  The RSS would be, and by the time of decision had been, revoked and was no longer part of the development plan.  On the other hand, the local plan, which now constituted the development plan, was time expired, and had drawn on what was by then a very out of date basis.  The new emerging strategy was the subject of objection and further examination was required.  The Inspector was not willing to treat the IRHP technical papers and resolution of the Council as of themselves sufficient to demonstrate the full, objectively assessed needs.   So the Inspector considered the weight to be given to the emerging JCS and to the figures in the former RSS in a search for the most up to date and objective figures.  Apart from devising some sources of his own, for which he was not provided with evidence, he had to make a choice between those two unsatisfactory sources.  But for all that, the debate over the figures was quite limited.  The real question was whether the 616 dwellings which the developer said was a shortfall to be provided for in the current 5-year period, should be dealt with in that way, or whether it was better to cater for them over the whole period 2012-2026 and in a way, as the Council intended, which increased the provision of housing markedly at the end of the current 5-year period and then over the remaining years of the JCS to 2026.

20. The trajectory approach was derived from the emerging JCS but the Inspector concluded as he was entitled to, that despite its adoption by the Council, for development management purposes, it could only attract limited weight as it had weaknesses in the calculation of current demand, in the lack of recognition of net migration, in its excessive reliance on actual completions rather than on the RSS target figures, and as it was still the subject of objections yet to be considered at examination.  Putting the requirements later because of economic difficulties did not help remedy the record of persistent under performance against the standard, including under performance in boom years, nor fit with Government policy requirement for a significant boost to housing.  See paragraph 169 IR.

21. The Claimant’s case is not that the Inspector was not entitled to reach those conclusions as a matter of planning judgment, if they are issues of planning judgment. If the issues are issues of planning judgment as to which of the two sources he had been presented with, the RSS figures and the JCS figures, he decided could be best relied on, the Inspector was clearly entitled to reach the conclusion at the end of paragraph 167 that the RSS figures were the most up to date and objectively based figures which had been subject to examination.  He was entitled to reject the trajectory approach of placing the bulk of the need towards the later part of the plan, and instead to treat the 616 based on RSS figures as part of the requirement to be met in the current 5 years.  He was also entitled to conclude that there had been a persistent shortfall against the RSS leading to the application of a 20% buffer.

22. The Claimant’s case however is that the Inspector was obliged in law to ignore the RSS in its entirety, along with any figures derived from the RSS growth strategy.  No shortfall arising from the RSS figures could arise, and no 20% buffer arising from a persistent shortfall against that target could be added.  That therefore left only the Council’s technical paper and the JCS as the best assessment.  This appears to go somewhat beyond the argument made to the Inspector but if it is good in law and requires no further evidence, it can be advanced.

23. The Claimant’s argument derives from the City and District Council of St Albans v Hunston Properties Limited and SSCLG [2013] EWCA Civ 1610.  This was not decided until 12 December 2013.  Hunston Properties Limited, the developer, successfully challenged at first instance the Inspector’s decision on the 5-year housing supply.  There had been an “objective assessment of local housing needs” in reliance on Department of Communities and Local Government household projections, but these projections did not allow for the potential constraining effect on those figures in the St Albans area of the very extensive Green Belt.  The revoked RSS housing figure for St Albans had been constrained by policy considerations, notably the extensive Green Belt.  There had been no new Local Plan since 1994.  The Inspector had “constrained” the objective needs assessment by reference to the extensive Green Belt, just as the RSS figures had been constrained.  The Court of Appeal dismissed the Council’s appeal.

24. The fundamental question the Inspector faced was whether very special circumstances existed so as to permit inappropriate development in the Green Belt.  It was the demonstrated lack of a 5-year housing supply which was put forward as those very special circumstances.  The issue on housing land supply was summarised at paragraph 22 in the judgment of Sir David Keene.  The Inspector had found there was no shortfall in supply because she regarded it as necessary to identify a housing requirement figure which reflected the constraints on built development in the District:

“the best she felt she could do was to adopt the earlier East of England Plan figure [the applicable RSS] which, though in a revoked plan, sought to take account of such constraints. Was she entitled to do so?”

25. Crucial to the resolution of that question was the interpretation of paragraph 47 of the NPPF.  Local authorities were required to boost significantly the supply of housing using their evidence base to ensure that their Local Plan “meets the full objectively assessed needs for market and affordable housing in the housing market area”.  These words were followed by words of qualification: the assessed needs had to be met “as far as is consistent with the policy set out in this Framework…”.  The Council’s contention was that it was not possible to rely on objectively assessed needs without having regard to the policy constraints, on the true interpretation of paragraph 47.   Therefore, an assessment reflecting the whole of paragraph 47, and not just parts of it, required allowance to be made for the constraints on developing land for housing.

26. The Court rejected that argument.  Sir David Keene in paragraph 25 said:

“…I am not persuaded that the Inspector was entitled to use a housing requirement figure derived from a revoked plan even as a proxy for what the local plan process may produce eventually...  The qualification is not qualifying housing need, it is qualifying the extent to which the local plan should go to meet those needs.  The needs assessment objectively arrived at is not affected in advance of the production of the local plan, which will then set the requirement figure.

24. Moreover, I accept Mr Stinchcombe QC’s submissions for Hunston that it is not for an Inspector on a Section 78 appeal to seek to carry out some sort of local plan process of determining the appeal, so as to arrive at a constrained housing requirement figure.”

27. The Inspector was simply not in a position to do that.  Sir David Keene continued:

“I have some sympathy for the Inspector who was seeking to interpret policies which were at best ambiguous when dealing with the situation which existed here, but it seems to me to have been mistaken to use a figure for housing requirements below the full objectively assessed needs figure until such time as the Local Plan process came up with a constrained figure.”  

28. The extensive Green Belt in the St Albans area would then affect the weight to be given to the shortfall in the planning context and the analysis of whether very special circumstances existed in the site’s specific context.

29. Accordingly, says Ms Bolton, the revoked RSS is to be ignored entirely as irrelevant, contrary to Mr Whale’s submissions, on behalf of the Secretary of State, that Hunston did not apply at all because there the RSS constrained the housing needs level, but here it did not.  Each case was concerned with a requirement for housing and its assessment.  It was also wrong to say that the issue here was a supply side issue and not a requirement issue.

Conclusion on the effect of revocation of the RSS

30. In my judgment the crucial point to take from the Hunston case is how to interpret paragraph 47 (i) of the NPPF, relating the requirement for a full objective assessment of housing needs in the housing market area to the subsequent qualification that that be done so far as is consistent with the policies in the Framework, before the Local Plan is produced, reconciling or balancing the two aims.

31. Before that happens through the Local Plan, the full objectively assessed housing needs of the area are not subject to the constraints of policy.  Those constraints fall for consideration later on in the development control decision-making process, as the Court of Appeal pointed out; for example in a Green Belt case, the question will be whether a shortfall of housing land supply against those fully assessed needs constitutes very special circumstances so as to permit inappropriate development in the Green Belt.  The question is not whether the Green Belt constrains the assessment, but whether the Green Belt constrains meeting the needs assessed.  Once the Local Plan is adopted, it is the constrained needs in the Plan which are to be met.

32. A revoked RSS is not a basis for the application of a constraint policy to the assessment of housing needs, because it has been revoked and cannot be part of the Development Plan.  The same would be true of an out of date Local Plan which did not set out the current full objectively assessed needs.  Until the full, objectively assessed needs are qualified by the policies of an up to date Local Plan, they are the needs which go into the balance against any NPPF policies.  It is at that stage that constraints or otherwise may apply.  It may be problematic in its application, but that is how paragraph 47 works.

33. In principle, what is said about full objectively assessed housing needs must apply where the revoked RSS figure was based on growth projections or policies which went beyond a full objective assessment of housing needs.  In practice, it may be more difficult to judge the extent to which those objectively assessed needs in the housing market include or exclude a former growth strategy in a revoked or out of date plan.  But that remains a planning judgment.

34. The first question for the Inspector in this case was what was the best figure for the full objectively assessed housing needs in the housing market area.  Here, there was a particular difficulty because there was no up to date local plan; indeed, except for saved policies, it had expired some six years ago.   The emerging JCS suffered from sufficient weakness and uncertainty that it could not be regarded as weighty, let alone as containing the full objectively assessed housing needs figure.  The Inspector had the RSS figure, objectively assessed, albeit not very up to date.  He accepted it because of the view he took of the emerging JCS figure and the trajectory approach of the Council.  It is not wrong in principle to use the evidence base of the revoked RSS, provided that its figures are not used to enlarge the housing requirement beyond the full assessment of housing needs.  Hunston did not decide that a revoked RSS was expunged from history. It decided that the policies of a revoked RSS, and the same would be true of an out of date Plan, in the application of paragraph 47 NPPF, could not be used to affect the full objective assessment of housing needs.  

35. The Council provided no evidence of the extent to which the RSS figure for South Northamptonshire had been inflated, if at all, by the former growth strategy.  The Inspector did however have the evidence, referred to in paragraph 27 IR, that the difference between the RSS and JCS figures 2001-2026 was marginal, with the JCS figure being slightly higher.  The now revoked growth policy, insofar as it affected the relevant parts of South Northamptonshire, had not led in fact to a larger figure for the housing needs than the non-growth based figure of the JCS.  Over the current period of 5 years, absent the effect of what the Inspector regarded as a shortfall, there was no difference either.  So it is difficult to see what basis the Inspector could have had for treating the RSS figure as legally irrelevant, simply because the RSS had been revoked and the underlying growth strategy no longer applied.   Although there is the potential for an error of law in this respect, I am satisfied that in fact there was no error of law.

36. The second question for the Inspector was whether their calculated shortfall of 616 dwellings was a figure derived, not from an objective assessment of needs but from an assessment inflated by a revoked growth strategy.  The judgment which the Inspector reached as to whether the 616 dwellings constituted a shortfall, was also a planning judgment for him to make, taking into account under performance even in the boom years against the requirements of the RSS.  There was no evidence put before him on which he could conclude that the figures from the RSS, which were the derivation of the shortfall, should have become irrelevant to the objective assessment of housing needs because of the revocation of the RSS and its growth strategy.  The 616 dwelling shortfall derives, says Ms Bolton, from the RSS.  I am not sure that that is entirely correct in the light of what I heard in the next case, in which the Inspector held that there was a shortfall of 246 anyway on the Council’s own figures.  However, it is clear that, by spreading the overall housing requirement evenly over the period 2001-2026, a requirement of 330 or so dwellings per annum was required, whether based on RSS or the emerging JCS.  It is equally clear that by 2012, 616 fewer dwellings had been completed than ought to have been completed on an even spread of the 8,250 dwelling requirement over the 25 years.  So the question for the Inspector was how was that 616 to be dealt with.  No one suggested that it should be added to the remainder of the requirement and spread equally over the remaining 15 years or so of the plan period.  It could therefore be added to the later years, the trajectory approach, or added the current 5-year period, the developer’s approach.  I have no doubt that there is an argument for any approach, but the RSS did not drive the approach.  The Inspector was entitled to regard it as undesirable for a shortfall in earlier years to be left till later in the plan period to be made good, and to hold that it should be made good earlier.  This was a planning judgment to be made in the light of paragraph 47 NPPF, which looked for a significant and immediate boost to housing supply.  There is nothing unlawful simply because the RSS had been revoked, in putting that shortfall into this current 5-year period.

37. The last way in which the RSS was said to have been unlawfully relied on, as a revoked plan, concerns the 20% addition for persistent shortfall.  A shortfall against a target no longer required should not be regarded as a shortfall, was Ms Bolton’s contention.  Leaving aside the question of whether on the Council’s calculations there was a shortfall anyway, which was described as persistent by the Inspector in the next case, it is still difficult to see what error of law the Inspector made in that judgment here.  Spread evenly over 25 years, there had been a persistent shortfall against what the Inspector assessed to be the overall requirement, even including a period of boom years.  It is not surprising that that should occur given the deliberately restrictive policies, the out of date plan and the hopeful cure from 2016 onwards.   It is difficult to see how that could be other than a persistent shortfall.  As I have said, Hunston did not decide that the revoked RSS was expunged.  In the assessment of a shortfall, it would also still be relevant to see how supply fared against that requirement when in force.  So the Inspector was entitled to conclude that a 20% buffer was required.

Policies for the supply of housing

38. Policy EV2 is one of a group of environmental policies restrictive of development in the countryside.  It says “planning permission will not be granted for development in the open countryside…”.  The exceptions, not listed exhaustively, do not include residential development.  EV2 reflects and is the counterpart of policies for the location of development, of which housing forms a large part.  H6, subject to limited exceptions, normally prevents housing in the open countryside which is defined as land outside the village confines and town boundaries.  Policy H5 deals with infill in restricted villages.  The development was in conflict, as the Inspector concluded, with H5 and H6.  

39. In paragraph 172 IR, the Inspector concluded that the proposal was in conflict with policies EV2 and EV8.  The Inspector concluded that there was little significant conflict with the special landscape area of policy in EV7.  In paragraph 199, the Inspector considered “the efficacy of local Plan Policies G3 and EV2 (which are very general in the geographical extent of their applicability)” to be diminished by paragraph 49 NPPF.  In paragraph 209, he concluded that the development would conflict with “the letter” of EV8 and EV2.  But “the weight I attach to the conflict with EV2 is reduced because of the conclusion I have reached in relation to [the 5 year housing land supply]”.  In his overall conclusions in paragraph 229, he again said that the policies of the local plan which “guide housing development are not up-to-date.  The presumption in paragraph 14 of the Framework is therefore a central consideration”.

40. Ms Bolton submitted that the Inspector was wrong to treat EV2 as a policy for the supply of housing within NPPF paragraph 49 and thus to regard it as out of date; and so he erred in law in giving it less weight than it deserved as a development plan policy with which the proposal was in conflict.  Mr Kimblin for the developer submitted that the Inspector was entitled so to conclude but, even if wrong, the decision would have been the same because the significance of the conflict with the development plan, which was out of date, was a matter for the Inspector’s planning judgment and NPPF paragraph 47 had not been material to his reasoning. Mr Whale made the same submission.  The Defendants pointed out that policy EV2 had not featured in Ms Bolton’s closing submissions at the Inquiry on behalf of the Council.  

41. The Secretary of State’s decision letter did not specifically refer to policy EV2.  He accepted that the appeal scheme was in conflict with several local plan policies including H5 and H6, but agreed with the Inspector that “even where relevant, these policies are not up to date”.  His conclusion in paragraph 14 was:

“Overall, therefore, the Secretary of State concludes that the presumption in favour of sustainable development set out in paragraph 14 of the Framework is engaged in his consideration of this case and the failure to demonstrate a 5-year supply of deliverable housing sites is a matter to which substantial weight must be accorded”.

42. He did not refer to EV2 specifically in his consideration of the suitability of the appeal site for the development, but agreed with the Inspector that the impact of the scheme would be insignificant on the special landscape area and there would be little significant conflict with EV7.

43. The question of whether policy EV2 was a policy for the supply of housing was considered by Lewis J in the Plummer case, to which I have already referred.  In paragraph 34 he concluded that policy G2, providing for new development to be in Towcester, Brackley and areas closely related to the Northampton Borough boundary, but limited in the villages and severely restrained in the open countryside, was a housing supply policy relating to residential and other forms of development.  Policy EV2 he described as “somewhere between the Davis case and the Cotswold case.”  In William Davis Limited v SSCLG [2013] EWHC 3058 (Admin), Lang J considered that a policy for the preservation of the undeveloped character of the particular area was not a housing supply policy.  In Cotswold DC v SSCLG [2013] EWHC 3719 (Admin) Lewis J held that a policy, applicable to housing and other development, restricting development outside development boundaries, was a housing supply policy.  I agree with Lewis J in Plummer that EV2 is somewhere between those two cases.  

44. I am satisfied that the issue did form a significant part of the Inspector’s reasoning on housing supply policy.  The Inspector discussed the scope of paragraph 49 of the Framework in paragraph 172 IR.  He said:

“In my view however, the effect of paragraph 49 of the Framework is broader than this.  Although there must be a direct effect on relevant housing policies, I agree with my colleague that the effect extends to other general development policies which are relevant to the supply of housing.  There would thus be some effect on relevant environmental policies but a greater impact on the restraints included in local Planning Policies G2 and G3”.  

45. I have already quoted from paragraph 199, in which he specifically considers the relationship between EV2 and paragraph 49 of the Framework, so it is clear that he considered the issue and reached a view that EV2 was a policy “for the supply of housing”.

46. That phraseology is either very narrow and specific, confining itself simply to policies which deal with the numbers and distribution of housing, ignoring any other policies dealing generally with the location of development or areas of environmental restriction, or alternatively it requires a broader approach which examines the degree to which a particular policy generally affects housing numbers, distribution and location in a significant manner.

47. It is my judgment that the language of the policy cannot sensibly be given a very narrow meaning.  This would mean that policies for the provision of housing which were regarded as out of date, nonetheless would be given weight, indirectly but effectively through the operation of their counterpart provisions in policies restrictive of where development should go.  Such policies are the obvious counterparts to policies designed to provide for an appropriate distribution and location of development.  They may be generally applicable to all or most common forms of development, as with EV2, stating that they would not be permitted in open countryside, which as here could be very broadly defined.  Such very general policies contrast with policies designed to protect specific areas or features, such as gaps between settlements, the particular character of villages or a specific landscape designation, all of which could sensibly exist regardless of the distribution and location of housing or other development.

48. However, once the Inspector has properly directed himself as to the scope of paragraph 49 NPPF as he did here, the question of whether a particular policy falls within its scope, is very much a matter for his planning judgment.  In this case, the policy clearly falls within the scope of the phrase and the Inspector was fully entitled to reach the conclusion on it which he did.

49. It is clear however, that, even if he had made an error in that respect, the Secretary of State’s decision would not have been different.  The Inspector would clearly have reached the same conclusion as to the balance of harm and advantage. The same material considerations would have indicated to him that a development, which did not comply with policy EV2 and was thus in conflict with the development plan, should be permitted because of the expired plan, its out of date housing policies in the narrow sense, the relationship between them, EV2 and the requirements of the NPPF, and the absence of other sound objections. 

50. For those reasons this application is dismissed.


