From: 
Sarah Postlethwaite  

Sent:
20 July 2012 12:31

To:
Rebecca Horley

Subject:
12/00850/OUT land at Gavray Drive Bicester

Rebecca,

The ecological information submitted with the application dates from between 2002 to 2010. The most recent (2010) data comes from updated bat, reptile and great crested newts surveys. Recent survey data covering all species with the potential to be affected by the application needs to be submitted. This inlcudes bats, great crested newts, otters, water voles, reptiles, badgers, birds and invertebrates. Information on how wildlife/biodiversity will be protected and enhanced during and after development is also lacking. 

Paragraph 99 of ODPM Circular 06/2005 states that: It is essential that the presence or otherwise of protected species, and the extent that

they may be affected by the proposed development, is established before the planning permission is granted, otherwise all relevant material considerations may not have been addressed in making the decision.

The EU Habitats Directive (92/43/EEC) provides protection for habitats and species of European importance. It includes prohibitions against the capturing, killing or disturbance of a breeding site or resting place of such protected species. The EU Habitats Directive is implemented in the UK through the Conservation of Habitats and Species Regulations 2010. 

Natural England is the licensing authority for the purposes of this legislation. For planning purposes, the criteria under which a licence to can be issued by Natural England to enable development to take place are known as the 'three tests'. These requirements are set out under Regulation 53 of the Habitat Regulations and are:

1. Regulation 53(2)(e): a licence can only be granted for the the purposes of 'preserving public health or public safety or other imperative reasons of overriding public interest inlcuding those of a social or economic nature and beneficial consequences of primary importance for the environment'.


2. Regulation 53(9)(a): the appropriate authority shall not grant a licence unless they are satisfied 'that there is no satisfactory alternative'.

3. Regulation 53(9)(b): the appropriate authority shall not grant a licence unless they are satisfied 'that the action authorised will not be detrimental to the maintenance of the population of the species concerned at a favourable conservation status in their natural range'. 

Regulation 9(5) of the Habitats & Species Regulations 2010 states that a competent authority (inlcuding a planning authority) must, in the exercise of their functions, have regard to the requirements of the Habitats Directive so far as they may be affected by the exercise of those functions. 

Therefore, in order to have considered the '3 tests', Cherwell DC must be satisfied that: 

1. The proposed development meets a need of 'preserving public health or public safety or other imperative reasons of overriding public interest including those of a social or economic nature and beneficial consequences of primary importance to the environment'. 

2. That there is no satisfactory alternative. 

'3. That the action authorised will not be detrimental to the maintenance of the population of the species concerned at a favourable conservation status in their natural range. 

It has not yet been demonstrated by the applicant that the three derogation tests have been considered, in particular how the favourable conservation status of great crested newts on site can be maintained. If it cannot be demonstrated that an EPS licence for great crested newts is likely to be granted, I would advise that the application is refused. 

In addition, under Section 40 of the Natural Environment and Rural Communities Act (2006), Cherwell District Council have a duty, in the exercising of their functions, to the purpose of conserving biodiversity. Currently, it cannot be demonstrated that the proposed development would have a beneficial outcome for biodiversity, and would also be contrary to policies C1 & C2 in the adopted Cherwell Local Plan (1996); emerging policy ESD10 in the emerging Cherwell Local Plan (2012) and policy NRM5 of the South East Plan (2009). 

Ecological planning conditions will be reviewed once further information has been received. 

Regards,

Sarah 

Sarah Postlethwaite MIEEM

Ecology Officer

Cherwell District Council

