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Dear Mr Lewis

Ref 10/1642/OUT Redevelopment of airbase at RAF Upper Heyford

As you will know, The Oxford Trust for Contemporary History has been involved in the process of finding a lasting arrangement for this disused airfield since consultations started in 1995.  It was encouraging to receive acknowledgement from the expert employed by NOC at the 2008/9 public inquiry that all other parties had moved towards the position adopted by OTCH nearly 15 years earlier and continued to do so.  However, the evidence from the most recent application (10/640/F) is that neither the (new) owners nor the Council believe that OTCH has anything useful to contribute to this process. 

Having discounted all the views that were presented by OTCH the current position seems to be as follows:-

1. A site that was sold by the MoD in 2006/7 for £24m has subsequently been re-sold for £40m and the grant by CDC of the change of use of 250 dwellings over a small part of the site from military to market housing has created a value to the current owners of at least £45m. This is on top of the car storage and other commercial uses permitted by the Secretary of State that has produced annual rents of about £4m.
2. The redevelopment of the site in an unsustainable location would normally be resisted (the first test in the case of Young v Oxford City Council) and has only been supported by the local planning authorities and the Secretary of State to enable the interest in the Cold War heritage to be conserved (the second limb in Young)

3. The change of use of the 250 dwellings was permitted by CDC without any financial contribution to any of the planning objectives set out in OSPH2; the Cold War heritage, environmental improvements or creating a satisfactory living environment.  Permissions have been granted for car storage without requiring any financial contributions, notwithstanding the harmful impact on the heritage site.

4. Management plans for both the flying field and the heritage offer are in place following the 2010 appeal decision.  However, through retaining the housing, repeatedly stating that the heritage management plan is to be reconsidered and in the submission of this new outline application, the new owners have made their position clear that the existing permission will not be implemented. In these circumstances CDC are obliged to consider further applications in accordance with s38(6) as the development plan policy and material considerations apply at the time. The possibility that existing permission might be implemented as a fall-back for the owners is not a material consideration although the points made by the Inspector and Secretary of State can be given weight if circumstances are materially  unchanged. 

5. It is also appropriate if not necessary for CDC to consider apparent failings in the 2010 appeal decision, some of which have been drawn to its attention by OTCH.

6. The position in respect of ‘development plan policy’ seems to be confused.  Although the applicants and CDC appear to believe that OSPH2 still carries weight as development plan policy in deciding the application in accordance with s38(6) this might not be the case now that RSSs have been reinstated following the judgement in Cala Homes v Secretary of State. If that is the case then CDC need to consider the proposals as enabling development following the principles in Young. 

7. CDC is aware that the site has been nominated for inclusion on the tentative list for designation as a World Heritage Site.  Notwithstanding what the officers said in supporting the change of use of the military housing, the Council is now being asked by the applicants to consider the current application on the basis that impacts on a nominated site should be evaluated in the same way as if the site was a WHS.
8. The 2010 appeal decision exposed the problems which had been created by the adoption of the Revised Comprehensive Planning Brief required by the Structure Plan without adequate consultation (the subject of criticism by the applicants) or having carried out any of the feasibility studies in respect of the heritage recommended to them by the Examining Panel.  
The points made in this letter are intended to assist the Council to ensure that whatever might have been the possible outcome from the implementation of the 2010 appeal decision, the determination of the current application will ensure that the redevelopment takes place in the public interest.  CDC can grant permissions on terms which accurately reflect the value placed on the site in 2006 by the MoD and to ensure that the additional value that can be attributed to permitted housing and commercial developments goes towards achieving the planning objectives set out in OSPH2 (allowing for reasonable builder’s profit and other infrastructure payments).  The fresh application(s) provides the opportunity to negotiate an improved scheme for the public access to and appreciation of the best preserved Cold War remains in the Country and to control the commercial uses (e.g. the routing of traffic movements across the site) in a manner fitting to a holocaust site. 

This application also represents an opportunity to make good the absence of feasibility studies which are necessary to the evidence base to enable the proper consideration of any proposals which would  affect the best preserved Cold War landscape, including some of its most important elements (e.g. Battle Command Centre) and the putative heritage centre (and management plan).

Consultations

The Statement of Community Involvement describes the pre-application consultations carried out by the applicants.  CDC and the owners are aware that OTCH were made a ‘main party’ by the Secretary of State in the context of the 2008/9 appeal.   Can we please be provided with an explanation why OTCH has not been consulted by the applicants and an indication of what form of consultation would the Council expect in such a case? Many of the comments made in this letter might have been different had pre-application consultations been carried out.
The Application

Before any further consideration is given to the application CDC should ensure that the description of the development on the application form and being made available to the public accurately and completely describes what is being proposed.  There does not appear to be any mention of the use of any land or buildings (e.g. 315 or the Battle Command Centre) for heritage use (Class D2).  The fact that this has been brought to the attention of previous owners and the Council on previous occasions cannot excuse this careless attitude to possibly the key component of the redevelopment of the site. 

Development Plan

It is not entirely the fault of the applicant that the weight to be afforded to the Oxfordshire Structure Plan is unclear.  However, the application is being presented on the basis (para 3.25 of Supporting Statement) that this remains the ‘development plan’.  If this is the case the explanation in this letter why the proposals must be considered to be ‘enabling development’ is relevant.  The applicant should, however, be required to include policy OSPEN6 in their submissions and explain how the demolition of buildings and structures (including fence and water towers) comply with this relevant policy?  Proper explanation must also be provided to explain how the owners believe that ‘routeing agreements’ can bring the development into compliance with OSPT4, which actually says that such a remote site should not be used as a freight depot. 

Environmental Improvements 

In approving the adopted form of OSPH2, OCC confirmed that no environmental improvements would be supported if the conservation of the Cold War heritage would be harmed.  Whilst some damaging proposals apparently made to appease CDC have been accepted by the Secretary of State the applicants have now asked CDC to determine the application as if the site was a World Heritage Site.  In these circumstances CDC should require all military infrastructure to be retained, including the water towers which draw attention to the existence of this site of international importance.

Cold War Heritage

CDC are being asked (Table 11.2 of the Archaeological and Cultural Assessment) to consider the impact on the Cold War heritage as if the site was a World Heritage Site.  The statement says that the Cold War Landscape is largely unaltered from its original form, and CDC should ensure that any permission is conditioned such that this landscape is not devalued by, for instance, the goods traffic that would be generated by any reuse of existing buildings or hardstandings.  However, CDC need to seek a correction to the submissions which currently state that, ‘the landscape of “Flexible Response‟ is considered to be of national importance.”   This is seriously misleading and serves only to prevent proper consideration of the application.  Almost by definition Flexible Response implicated the whole of NATO, the USSR and the Warsaw Pact forces and countries implicated in an ‘international’ military and political conflict.  The international importance of this site should not be understated and is being misrepresented in the current application.

In Table 11.2 Landscape and Heritage Assessment Summary, CDC is being asked to give weight to a number of ‘Beneficial Effects’ relating to the information to be provided to visitors, investigations into the buildings on the base and public access.  Despite all previous practice and repeated assurances being given to the appeal inspector and interested parties at the public inquiry about facilitating public access, the new owners now advise that allowing visitors to the site is ‘inconvenient’.  It must be a condition of any new permission that public access be permitted without the wait for the heritage centre to be completed.
The heritage or cultural assessment is also deficient in another important respect. When the international importance of the Cold War landscape is properly acknowledged as part of the application the effect of relevant European Conventions will need to be considered. Although Russia is not a signatory to these conventions many EU states including the ‘accession states’ were part of NATO or the Warsaw Pact and directly implicated in the operations of Upper Heyford.  No proper assessment of the application is possible until the effect of these European agreements in terms of conservation and public access are properly explained.   The Director of English Heritage has recently written an article in the Financial Times (Harrowing Heritage 17 September 2010) highlighting the European and international importance of the site.
Assuming that the issue of PPS5 between the recent appeal and the current application was with some substance, the effect of this new Government advice is not explained.  Submissions should be requested of the applicant who could confirm that more attention should now be given to the significance of the context of changes to the historic environment and to community involvement? 

Enabling Development

The applicant has once again attempted to explain why the proposals should not be considered as ‘enabling development’ (Planning Statement paras 3.27 to 3.30) and paragraph 19.35 from the Inspector’s report is being relied on to support this claim. 

In fact the relevant part of the Report starts with the clear statement that,

19.33...but for the need to address its legacy, such a proposal as this seems unlikely to be supportable in policy terms, (emphasis added).
This requires the LPA to consider in what way, if any, can this be distinguished from the first test of legitimising ‘enabling development’ (Young v Oxford City Council).  The inspector goes on in the paragraph being relied on by the applicant, 
19.35 ...the scale of the development should be limited to that necessary to  secure those interests...[and]...19.85  ...changes of use should serve and be subservient to achieving...heritage interest...(emphasis added).  

The applicant has not pointed to any reasoning in the final decision which rebuts the Inspector’s findings.  Whilst a permission granted on appeal can represent a fall-back position, the applicants in this case have made no secret of the fact that they have no intention of carrying out the comprehensive redevelopment which was approved and this application itself is an indication that an entirely different approach is now to be taken.   The duty lies with the LPA to apply the law, policy and other material considerations as it now finds them. 

It may assist to refer to the following extract from the judgment in the case of Young v Oxford City Council which sets out the way in which the principle of enabling development applies. 

The essence of a scheme of 'enabling development' is that the public, typically the community in a particular area, accepts some disbenefit as a result of planning permission being granted for development which would not otherwise gain consent, in return for a benefit funded from the value added to the land by that consent ...(emphasis added) 

The issue of substance in this case is whether planning permission was granted because the development of the mews houses was acceptable in its own right, or whether it was granted on the basis that it was a proposal which would not otherwise obtain consent, but that consent was justified in return for a benefit funded from the value added to the land by that consent. (emphasis added).
The LPA should consider whether the proposals being made for residential and commercial development can be justified in the absence of a planning obligation which accords with and goes towards achieving the purposes set out in OSPH2 or, even if it is no longer a relevant policy, the benefits described in It.  It is also appropriate that the LPA have regard to what Mr. Keen of Counsel said on its behalf at the Inquiry,

24...What would otherwise be ‘unacceptable in planning terms’ on PPG13 grounds is rendered acceptable in H2 by the three ‘public benefits’: environmental improvement, heritage conservation, and the achievement of a satisfactory living environment.

The apparent discrepancy between the inspector’s acceptance of these submissions and the final decision, which does not provide an alternative interpretation of OSPH2, is hard to explain. However, the absence of a legal challenge to this anomaly does not relieve the LPA of the duty to either apply the development plan policy in a proper and intelligible way or to ensure that the principles established in Young are rigorously applied.
There are a number of pressing needs for funds to enable the conservation of the Cold War heritage, not least to secure public access to the site (however ‘inconvenient’) and the appointment of a curator and education officer said in evidence given to the inquiry by the NOC expert on cultural heritage to be of the 'highest priority’.  The viable heritage project envisaged by OTCH (in the absence of the feasibility studies which the LPA and developer have as yet failed to carry out) would require substantial further funding. As both the Structure Plan Examining Panel and the appeal Inspector  accepted that the quantum of development being proposed was ‘necessary’ to achieve these objectives, it would be appropriate (and in accordance with its advice from Mr. Keen) for CDC to require open-book accounting to ensure that the added value is going to achieve the ‘three public benefits’.

Housing

It is accepted that new housing to the north of Camp Road has been accepted by the Secretary of State.  This does not make this a good idea and the proposed pocket of housing clearly intrudes into the Cold War landscape which is the basis for the World Heritage Site nomination.
Conclusions

1.
The description of the development is incomplete and must include the proposed heritage uses. 

2.
The application requires amending in order to explain the policy context in which it will be considered and determined post Cala Homes and should be expanded to include the relevant European Conventions and to ensure that proposals and assessments of all impacts are being made appropriate to its international importance and status as a site nominated for designation as a World Heritage Site.

3.
In correcting the application there is the opportunity to include OTCH in the consultation process and to include within the supporting documents a proper analysis of  how the proposals contribute to the ‘three public benefits’ as required by either OSPH2 and/or the principles in Young.
4.
Any approval of development on this site must limit the harm being done to the historic environment (e.g. traffic management and limiting demolition) and to secure the access to and interpretation of the historic asset.  
Yours sincerely
Frank Dixon 
for The Oxford Trust for Contemporary History

Copy
John Penrose MP, Ed Vaizey MP, Tony Baldry MP, Dorchester Group, English Heritage 

