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1.0 INTRODUCTION

1.1 This Statement of Common Ground (‘SoCG’) has been prepared by Barton Willmore now Stantec on behalf of Firethorn Developments Limited (‘the Appellant’) and the Local Planning Authority Cherwell District Council (‘CDC’), the North West Bicester Alliance (‘NWBA’) and Bicester Bike Users Group (‘BBUG’).  The SoCG is submitted in relation to the appeal made by the Appellant under Section 78 of the Town and Country Planning Act 1990 (‘the Appeal’) (Appeal Ref. APP/C3105/W/23/3315849) in respect of an outline planning application (CDC ref. 21/01630/OUT), hereafter referred to as ‘the Planning Application’ or ‘the Proposed Development’.  
1.2 The Planning Application relates to land at North West Bicester, Charlotte Avenue, Bicester, OX27 8BP (‘the Site’).  The Site is shown on the Plan at Appendix 1.  
1.3 The Planning Application was submitted to CDC on 5th May 2021 and was validated on 6th May 2021.  On 12th January 2023, the Planning Application was presented to the CDC Planning Committee with an officer recommendation for approval, subject to the expiry of a consultation period, and the negotiation of planning conditions and a S106 Agreement (to be delegated to Officers).  Members voted to defer the Planning Application to a later meeting, with no new date proposed, on the basis that they had not had sufficient time to review the contents of the Late Sheets that has been issued earlier that day.  
1.4 This Appeal was submitted by Barton Willmore, now Stantec on behalf of the Appellant on 31st January 2023.  

1.5 On the 9th March 2023, the application was once more presented to CDC Planning Committee with an Officer recommendation that, had CDC been in a position to determine the application, it should be approved. The Committee Members, in making their observation, concluded that, had they been able to determine the application, then they would have refused the application on True Carbon Zero, highways safety, affordable housing and s106 contribution grounds.
1.6 Post planning committee, it was confirmed that the Council’s Monitoring Officer has delegated authority to draft the putative reasons for refusal.  
1.7 The putative reasons for refusal were subsequently confirmed as follows:

1. The development, when set against the viability of the scheme, would not go far enough in trying to achieve the True Zero Carbon requirements for NW Bicester, as set out by Policy Bicester 1 of the Cherwell Local Plan Part 1 2011-2031. This would undermine the Council’s strategy for achieving an Exemplary Eco Town development at NW Bicester which sets this site apart from others and where the Council has declared a Climate Emergency. The development would therefore conflict with Policy Bicester 1 and Policies ESD1-5 of the Cherwell Local Plan Part 1 2011-2031 and the North West Bicester SPD 2016.
2. The access arrangements to the site would be unsatisfactory as there would be an inability to provide for suitable pedestrian and cycle facilities along Charlotte Avenue. Any localised proposals to the road have not been proven to be possible, and are likely to Planning Committee - 9 March 2023 raise safety concerns relating to users of the highway within proximity to Gagle Brook School, and would result in the loss of street trees and would impact on the character of the existing Eco Town. The proposal would not meet the requirements of LTN1/20 and would conflict with Oxfordshire County Council’s ‘Local Transport and Connectivity Plan’ Policies 1, 2b, 8, 9, 11, 35, 45 and 46b, Oxfordshire County Council’s ‘Tree Policy for Oxfordshire’ Policies 11, 18, 19 and 20, Policies SLE4 and Bicester 1 of the Cherwell Local Plan Part 1 2011-2031 and the North West Bicester SPD 2016.
3. The proposed development would result in congestion at the junction of Charlotte Avenue with the B4100, particularly during the peak period. This would result in a severe transport impact and the development would therefore conflict with Government guidance contained within the National Planning Policy Framework and Policies SLE4 and Bicester 1 of the Cherwell Local Plan Part 1 2011-2031.
4. The proposed development, when set against the financial viability of the scheme, would fail to provide an adequate level of affordable housing provision. The proposal is therefore contrary to Policy BSC3 and Policy Bicester 1 of the Cherwell Local Plan Part 1 2011-2031, the North West Bicester SPD 2016, CDC’s Developer Contributions SPD 2018 and Government guidance contained within the National Planning Policy Framework.
5. In the absence of a satisfactory unilateral undertaking or other form of S106 legal agreement, the Local Planning Authority is not satisfied that the proposed development provides for appropriate infrastructure contributions required as a result of the development and necessary to make the impacts of the development acceptable in planning terms. This would be to the detriment of both existing and proposed residents and would be contrary to Policies INF1, BSC3, BSC7, BSC8, BSC10, BSC11, BSC12 and Policy Bicester 1 of the Cherwell Local Plan Part 1 2011-2031, the North West Bicester SPD 2016, CDC’s Developer Contributions SPD 2018 and Government guidance contained within the National Planning Policy Framework.

1.8 It is noted in the printed draft minutes of the Committee that reasons for refusal 1, 4 and 5 are capable of being addressed.  

1.9 Further discussions have taken place between the Council and Appellant teams, and as a result of those discussions the Council has confirmed that they no longer wish to pursue Reasons for Refusal 1 to  as set out above (further context on this is set out in Section 5.0 below).  The Appellant has subsequently confirmed agreement on the outstanding areas of dispute on the S106 such that CDC accept that reason for refusal 5 can also be withdrawn, and the Council has now formally withdrawn all five putative reasons for refusal.
1.10 The description of development (as amended) is as follows:

“Outline planning application for up to 530 residential dwellings (within Use Class C3), open space provision, access, drainage and all associated works and operations including but not limited to demolition, earthworks, and engineering operations, with the details of appearance, landscaping, layout and scale reserved for later determination.”
1.11 Appendix 2 contains a list of the agreed application drawings and documents, and relevant supporting documents.  

1.12 The purpose of the SoCG is to set out the matters agreed between the parties (the common ground) and those that are not (the uncommon ground), the aim being to focus on the issues that separate the parties in respect of the Proposed Development and narrow the areas of disagreement.  This SoCG has been prepared in accordance with the Government’s ‘Planning Appeals: Procedural Guide (as updated in December 2022).  
2.0 THE SITE AND PLANNING HISTORY

The Site

2.1 The Site is located, as the name suggests, to the north west of the centre of Bicester, and forms part of the strategic allocation for 6,000 dwellings at North West Bicester (which is referred to below).  It is 2.5km to the north west of Bicester Town Centre, south east of the village of Bucknell and north west of Caversfield.  The land and boundaries of the Site comprise Banbury Road (B4100) and the ongoing construction works associated with first phase of the North West Bicester allocation (known as the Exemplar site or Elmsbrook); completed housing associated with the same development; and fields, hedgerows, and trees to the north, north west, and west.  Further to the south lie fields running up to Lords Lane (A4095) which is approximately 550m to the south and forms the northern edge of Bicester.  

2.2 The land separating the two parcels of the Site comprising the first phase of the North West Bicester allocation is part complete and part under construction.  The new development includes housing development and a primary school (Gagle Brook).  An estate road, Charlotte Avenue, travels north of the new housing development, in between the two parcels of land comprising the Site becoming Braeburn Avenue before joining Banbury Road.  

2.3 The Site comprises three parcels of land, with a total area of 23.97ha, made up of an eastern, central and Western Parcel.  The land is predominantly grassland with fields bounded by hedges with some large trees, woodland, and plantation.  The land is classified as good to moderate value (primarily Grade 3b) under the Agricultural Land Classification system.  

2.4 The west of the Site contains two distinct areas of woodland, and the most northern area of woodland contains a dry pond.  There is a historic hedgerow which runs along the north eastern border of the Site and is a drainage feature running through the south of the Site.  The Site is relatively flat rising gradually to the north west.  
2.5 Further it is agreed that:
· The Site is not located within a Conservation Area;

· There are two listed buildings in close proximity to the Site - beyond Banbury Road to the east is the Church of St Laurence Grade II* Listed Building, and Home Farmhouse Grade II Listed Building is located approximately 85m to the south east at the closest point to the Site; and

· Part of the southern area of the site is in Flood Zone 2 and 3.  

Planning History
2.6 The Relevant Planning History is set out at Section 4 of the Officers Report to Planning Committee (see Appendix 3), as presented to Members on 12th January 2023.  This is agreed between parties.  
2.7 The site forms part of the wider North West Bicester Supplementary Planning Document (‘SPD’) allocation, with up to 6,000 homes (along with employment uses, schools, green space, and strategic infrastructure) proposed across the 400 hectares identified.  The site was allocated for development in 2015, and as the SPD sets out, the allocation was made against the backdrop of the identification in Planning Policy Statement 1 (’PPS’) of the potential for the wider North West Bicester area to be an eco-town location, which CDC then promoted (resulting in Policy Bicester 1 and the SPD adoption).  

2.8 Bicester was awarded Garden Town status in 2014. Despite the Government announcing in a Ministerial Statement in March 2015 that the Eco Towns PPS was cancelled North West Bicester retained its eco-town status until an up-to-date Local Plan was in place, as CDC Local Plan was going through examination at the time of the announcement (with the SPD site area identified as a proposed eco-town allocation).  

2.9 The SPD took on board and enshrined within it the principles established through the PPS, and the document provides detailed guidance for the development of the Site, including the vision and objectives, and the development principles and requirements.  

2.10 As referred to above, development has already been approved within the wider SPD allocation area, with residential units already having been constructed and occupied on the Exemplar site adjacent to the Site.  Part of the Site has been the subject of a previous planning application (CDC ref. 18/00484/OUT) for the site known as ‘Land north and adjoining Home Farm ‘for up to 75 homes’.  This application was withdrawn.  
3.0
THE DEVELOPMENT PROPOSALS
3.1 The planning application which forms the subject of this Appeal was submitted in May 2021 in outline with all matters reserved for future approval, with the exception of access.  The plans and documentation submitted for approval and in support of the Planning Application are listed in Appendix 2.  The CDC reference for the Planning Application is 21/01630/OUT.  
3.2 The Planning Application is for the development of up to 530 residential units, and the description of development is as follows:
“Outline planning application for up to 530 residential dwellings (within Use Class C3), open space provision, access, drainage and all associated works and operations including but not limited to demolition, earthworks, and engineering operations, with the details of appearance, landscaping, layout and scale reserved for later determination.”

3.3 The Planning Application was submitted in May 2021 and sought permission for the redevelopment of the site to deliver up to 530 homes, via an outline planning application, based on a set of parameters which defined the ‘rules’ in respect of the maximum built envelope, maximum building heights, extent of green space, and site access points/connection zones (the ‘Development Parameters’).  The Development Parameters Schedule and Plans also contain the description of development as set out above.  This provided a sound base for the Environmental Impact Assessment (EIA) and a mechanism for the Council to control development by imposing a condition to ensure that any reserved matters applications made in respect of the Proposed Development will comply with the Development Parameters.  

3.4 The Proposed Development would broadly comprise three development parcels – west, central, and east – with the central and eastern parcels being separated by Charlotte Avenue.  The Proposed Development would consist of a residential scheme, with development mostly being a maximum of 12m in height, with a limited area being up to 14m.  Significant areas of the Site will be preserved within hedgerow and woodland buffers and bat corridors, with areas of multi-functional green space also identified on the Parameter Plans.  Access points to the surrounding highways network are also identified on the Parameters Plans, with connections to both the existing adopted network and emerging unadopted network within the Exemplar site (which is intended ultimately to be adopted upon completion).  Construction access points are also identified.  All access points have been assessed as part of the EIA and have been the subject of a Transport Assessment.  

3.5 The Planning Application was accompanied by an Illustrative Masterplan which demonstrated how a future residential scheme could come forward, in accordance with the Development Parameters.  

3.6 Following discussions with Officers at CDC, and feedback from statutory consultees, the Planning Application was amended as follows during the determination period:

· In November 2021 – the Appellant reduced the proposed maximum heights from up to 16m to a maximum of 14m in a limited area immediately adjacent to the Charlotte Avenue access in the central area of the Site, and in addition added the location of the construction access to the Parameter Plans; and 

· In December 2022 – the built envelope was adjusted to draw it back from the boundaries of the Site, where CDC considered there to be overlap which ‘caused confusion’, removing any overlap with the hedgerow and woodland buffers, or multi-functional green space.  
3.7 The Planning Application seeks approval of the following documents:

· Amended Development Parameter Schedule and Plans (December 2022) including the following Plans:
· Site Location Plan (drawing ref. 1192-001 Rev.J)
· Plan 1 - Maximum Building Heights and Footprint (drawing ref. 1192-003 Rev. N);
· Plan 2 - Green Space (drawing ref. 1192-003 Rev. N);
· Plan 3 - Access and Movement (drawing ref. 1192-003 Rev. M); and

· Highways drawings as follows (November 2021):

· Proposed Pedestrian Crossing to the Church (drawing ref. 4600-1100-T-004 Rev D);
· Site access A – Access to Eastern Parcel (4600-1100-T-040 Rev A)  

· Site accesses A&B – Access to Eastern Parcel and Western Parcel (south) (4600-1100-T-041 Rev A)  

· Site access C – Access to Western Parcel (north) (4600-1100-T-042 Rev A) 

· Site Access D (drawing ref. 4600-1100-T-010 Rev B); 

· Site Access E – Proposed Construction Access (drawing ref. 4600-1100-T-011 Rev F; and 
· Construction Access (Western Parcel) (drawing ref. 4600-1100-T-027 Rev B.  
3.8 
The description of development, and the matters for which approval is sought through the Planning Application, are agreed between parties.  

4.0
PLANNING POLICY AND GUIDANCE
4.1 Section 38(6) of the Planning and Compulsory Purchase Act 2004 states that applications must be determined in accordance with the relevant development plan, unless material considerations indicate otherwise. The Planning Application which is the subject of this Appeal will therefore need to be considered against the relevant development plan policy documents and other material considerations.  
4.2 
Section 70(2) of the Town and Country Planning Act 1990 (as amended) states that when dealing with a planning application, an Authority shall have regard to the provisions of the development plan, so far as it is material to the application, and any other material considerations.  

4.3 Paragraph 12 of the National Planning Policy Framework (‘the NPPF’) adds that the ‘presumption in favour of sustainable development does not change the statutory status of the development plan as the starting point for decision-making. Where a planning application conflicts with an up-to-date development plan (including any neighbourhood plans that form part of the development plan), permission should not usually be granted. Local planning authorities may take decisions that depart from an up-to-date development plan, but only if material considerations in a particular case indicate that the plan should not be followed’.  

4.4 It is common ground that the Statutory Development Plan for CDC currently comprises:

· Cherwell Local Plan 2011-2031, Part 1 (adopted July 2015); 
· The Cherwell Local Plan 2011-2031 (Part 1) Partial Review - Oxford's Unmet Housing Need (September 2020); and
· Cherwell Local Plan 1996, Saved Policies (‘saved’ in September 2007).  

4.5 
The Officers Report to CDC Planning Committee (paragraph 8.2) listed the relevant development plan policies and is a matter of common ground.  

4.6 
Other relevant policy and guidance documents include the:
· National Planning Policy Framework (‘NPPF’) (July 2021);
· National Planning Practice Guidance (‘NPPG’) (June 2021); and
· North West Bicester Supplementary Planning Document (‘NWBSPD’) (June 2016).  

· Manual for Streets (first published 2007)

· Local Transport Note (LTN) 1/20 - Cycle Infrastructure Design (July 2020)

· Oxfordshire County Council - Local Transport and Connectivity Plan (July 2022)

· Code for Sustainable Homes Technical Guide (2010)

4.7 In addition, NWBA have highlighted the following as being relevant:

· DMRB Designing for Cycle Traffic CD-195 Version 1.0.1 (March 2021);

· Future Homes 2025 Consultation Response (January 2021);

· Climate Change Act 2008 (and updates); and 

· Tree Policy for Oxfordshire (2022).

4.8 A full schedule of relevant policies and each party’s respective position on these is set out within the Policy Position Statement included as Appendix 4.  

4.9
On 19th January, CDC’s Executive meeting considered a Report recommending that the emerging Local Plan should be the subject of a public consultation but resolved to defer this decision until Members have clarification on further questions in relation to the draft Plan.  Whilst it has limited weight at this stage, the progress of the emerging Local Plan will be monitored for any relevance in respect of the Proposed Development.  
5.0
MATTERS OF COMMON GROUND
5.1 The following are considered to be matters of common ground between CDC and the Appellant.  These are agreed between parties, subject to the imposition of appropriately worded planning conditions or through obligations as set out in the draft S106 agreement.  The following matters should be considered alongside the topic-based SoCG’s which were agreed between parties and provided to PINS on 2nd, 3rd and 23rd May 2023, in respect of viability, highways, true zero carbon and 5YHLS.  

Viability (RfR 4)
5.2 The Appellants have submitted revised, up-to-date build costs and sales prices to CDC via emails dated 28th March (Costs) and 29th March 2023 (Sales Values). CDC’s viability advisors, Highgate Land and Development (HLD) and Quantity Surveyors MGAC (formerly RLF) have independently reviewed this information.  The same information was issued to NWBA and BBUG for review via email dated 06 April 2023.  Following detailed discussions an agreed position on all viability input assumptions  has been reached between the Appellant and CDC, as set out within the Viability SoCG (dated 28th April 2023).  
5.3 The Appellant and CDC have subsequently reached agreement on the review mechanism.  The Appellant and CDC (the Parties) have agreed a viability review mechanism as set out in the draft S.106 Agreement. In the absence of any formal local plan policy on viability reviews the Parties have agreed to follow the viability review principles set out in the Mayor of London Affordable Housing & Viability Supplementary Planning Guidance 2017 (CD 8.4.4).

5.4 Initially the Appellant had proposed a viability review structure that involved an early-stage review that would be triggered if a suitable level of progress had not been met on site. This would have been assessed two years post grant of consent. If a suitable level of development had not been met by that date, the early-stage review would have established if any ‘surplus’ had been generated between the date consent was granted and the date of the review. If a surplus had been generated this would then be converted into additional on-site affordable housing. If the early-stage review had been triggered, then there would also be a late stage review. If the early-stage review had not been triggered, then it was proposed that there would be a mid-stage review at c.55% of completion of the consented number of units. The mid-stage review would also have established if there was a surplus generated and again converted any surplus into additional on-site affordable housing. Again, there would also have been a late-stage review. The late-stage review would again seek to establish if there was any surplus generated and if so, this would have been shared between the Parties with CDC receiving 60% of the surplus. The late-stage review would have been paid to CDC as a financial contribution to be utilised towards affordable housing within the wider District. 

5.5 The Parties entered into lengthy negotiations on the terms and format of the viability review mechanism. CDC expressed that they would want to see any late-stage review providing additional on-site affordable housing, rather than a financial contribution and proposed a structure that would provide for two viability reviews, a mid-stage review at 40% of completion and a late-stage review at 70%, both of which would deliver additional on-site affordable housing should a surplus be generated at the review dated. The Appellant has agreed to adopt a review structure on this basis and the principal terms of the viability review are set out below. 

5.6 The baseline position is that the scheme will deliver 10% affordable housing.
5.7 There will be a mid-stage review undertaken by the date of Practical Completion of 40% of the Dwellings permitted by the Planning Permission. The Mid-Stage Review will establish if any Surplus has been generated between the date that consent was granted and the date of the review. This is calculated by establishing if the Gross Development Value (GDV) has increased by a greater amount than the Build Costs, allowing for the agreed development profit, across the same time period. If the GDV has increased by a greater amount than the build costs a Surplus will be generated. Any surplus is then converted into additional on-site affordable housing. At the mid-stage review, 100% of any surplus will go to the delivery of additional on-site affordable housing. 
5.8 The Late-Stage Review will take place by the date of Practical Completion of 70% of the Dwellings permitted by the Planning Permission. It follows exactly the same mechanism as the Mid-Stage Review to establish if any Surplus has been generated. If there is any Surplus at the Late-Stage Review this is to be shared 60:40 in favour of CDC. Any Surplus is then converted into additional on-site affordable housing.
5.9 Both reviews are capped at 30% on-site affordable housing, which is the Local Plan Policy target for affordable housing.
5.10 The reviews are undertaken on an open-book basis and will be subject to review and confirmation by an independent viability consultant appointed by CDC to act on their behalf. In the event that the Parties cannot agree the reviews it will be determined by an Independent Expert. There are the necessary safeguards preventing further occupation of completed units until the reviews have been agreed. 

5.11 This form of review therefore guarantees two viability review assessments, and both will deliver additional on-site affordable housing should there be surplus to do so. 

Highways (RfR 2 and 3)
5.12 Further to the ongoing discussions with CDC’s highways consultant with a view to reaching common ground on as many matters as is possible prior to the Inquiry, the following are considered to be further matters of common ground relevant to highways and access between CDC and the Appellant that are considered to form the basis of putative reasons for refusal 2 and 3. These are agreed between the parties, subject to the imposition of appropriately worded planning conditions or Section 106 contributions: 

i. Paragraph 6.5 (a), (b), (c), and (d) of the signed Highways SoCG (CD 10.3) noted that the following were matters of uncommon ground with CDC:
a) That the localised proposals to the road (Charlotte Avenue) are not acceptable (paragraph 6.8); 

b) That the potential loss of street trees has not been adequately justified (paragraph 6.9);

c) That the proposed development would result in unacceptable congestion at the junction of Charlotte Avenue with the B4100 (paragraph 6.11); and

d) That the proposed development would result in a “severe” transport impact (paragraph 6.12).
ii. Mr Moss identified within paragraph 48 of his PoE (CD 15.11) with regards to the proposed highway works identified along Charlotte Avenue that may result in the potential loss of street trees, that “it has to be questioned whether this change is needed: the length in question is 45m with good visibility from one end to the other and, subject to suitable signage, a priority one-way working scheme should resolve this issue.” 
iii. Whilst OCC have not objected to the original proposals put forward as part of the planning application for this stretch of Charlotte Avenue [VTP Drawing 4600-1100-T-073 Rev A – Elmsbrook Spine Road Assessment], and OCC have advised in the email correspondence dated 09/03/2023 that “a suitable solution could be found without removing the trees”, VTP Drawing 4600-1100-T-080 Rev A – Possible One-Way Priority along Charlotte Avenue, has been prepared to present this arrangement.
iv. The inclusion of a clause within the Section 106 is proposed to ensure that the agreed financial contribution towards the potential highway improvement works to Charlotte Avenue can be delivered by OCC at a point when Charlotte Avenue is adopted, and the wording of this clause will ensure that these potential highway improvement works do not result in the loss of any street trees. 
v. The capacity assessment of the existing priority junction of Charlotte Avenue with the B4100 Banbury Road identified that in the future year of 2031, the Charlotte Avenue approach would have a maximum RFC of 0.87 in the AM peak hour resulting in a predicted maximum queue of 5.2 PCUs (passenger car units). This original assessment considered total person trip rates as agreed with the OCC for a total of 550 dwellings, with a 40% car mode share and a 70/30 split between private and affordable dwellings. Mr Moss notes within his PoE (CD 15.11) that an RFC above 0.85 could result in unpredictable queues and delays at a junction. As such, it has been considered that the existing priority junction has not been demonstrated to operate within an acceptable practical capacity that would allow for daily fluctuations in traffic flows. 
vi. The original planning application acknowledged that this level of potential traffic impact from the proposed development should be mitigated, and it was agreed with OCC as part of the planning process that a proportionate financial contribution be made towards the signalisation of the junction of Charlotte Avenue with the B4100 Banbury Road. 
vii. Following the ongoing discussions between the Appellant and Mr Moss, a number of sensitivity tests have been undertaken of the existing priority junction of Charlotte Avenue with the B4100 Banbury Road. These include the following scenarios (see Appendix 5):
a) 2031 Sensitivity Test 1 – 530 dwellings, 50% car mode share, 90/10 split between private/affordable dwellings.

b) 2031 Sensitivity Test 2 – 530 dwellings, 40% car mode share, 90/10 split between private/affordable dwellings.
viii. The results of Sensitivity Test 1 have identified that the Charlotte Avenue approach would have a maximum RFC of 0.91 in the AM peak hour resulting in a predicted maximum queue of 6.6 PCUs. However, Mr Moss's professional judgement is that this, whilst an adverse impact, is not severe when taken in the round.  
ix. The results of Sensitivity Test 2 have identified that the Charlotte Avenue approach would have a maximum RFC of 0.81 in the AM peak hour resulting in a predicted maximum queue of 3.9 PCUs. As this assessment includes a policy compliant 40% car mode share in the future year of 2031, and results in an RFC below the practical threshold of 0.85 RFC, the impact of the traffic associated with the proposed development at the existing junction arrangement would not result in a “severe” transport impact. 
x. Notwithstanding the results of the above Sensitivity Test 2, the Section 106 is to include a clause requiring a proportionate financial contribution towards the future improvement of the existing priority junction to a traffic signal junction. 

True Zero Carbon (RfR 1)

5.13 The Appellant and the Council have been in detailed discussion as regards how we can address the requirements of Policy Bicester 1 and Policies ESD1-5 of the Cherwell Local Plan Part 1 2011-2031 along with the North West Bicester SPD (2016) to ensure that the development achieves the True Zero Carbon requirements required by Ecotown PPS 1.  It has been agreed with CDC that a planning condition can be used to set the requirement that, at each reserved matters stage, and for each phase of the development, a Zero Carbon Strategy for that phase will be submitted to the Council. The Strategy shall be informed by, but not limited to, the contents of the Outline Energy Statement (prepared by Stantec, March 2021 and submitted in support of the outline planning application).  
5.14 The condition will require the submission of a Zero Carbon Strategy for each phase, which demonstrates through a series of technical considerations, how the scheme addresses the true zero carbon requirements of Policy Bicester 1, North West Bicester SPD and policies ESD 1 – ESD 5, and achieves them.  In the event that the relevant phase does not fully achieve true zero carbon on site, the developer shall provide further information to the Council to show how any carbon reduction shortfall can be captured on or off site. If that plan is not able to achieve zero carbon, then, a final measure would be to pay an off-site carbon offsetting contribution to the Council.  

S106 Agreement and Planning Conditions
5.15 
The Appellant submitted a draft s106 agreement to PINS on 31st May 2023 (with the next version issued on 2nd June 2023 and a further version to be issued on the 6th June 2023).  The draft has been developed in conjunction with CDC and OCC and all parties are continuing to progress that drafting with the expectation from the Council, and the Appellant being that an agreed s106 Agreement can be provided to the Planning Inspector before the end of the Public Inquiry.  All parties are still working on this basis.  
5.16 
CDC and the Appellant are working closely on the drafting of the final set of planning conditions.  The latest draft planning conditions were shared with CDC on 2nd June 2023, and now include the true zero carbon condition referred to above.  There are a few drafting points still to be addressed, but it is agreed between parties that a full set of planning conditions, agreed by all parties, can be provided to the Planning Inspector before the end of the Public Inquiry.  All parties are still working on this basis.  

Further Matters of Common Ground

5.17 
The following SoCG’s have been agreed between the Council, the Appellant and the Rule 6 parties, and provided to PINS (date of submission to PINS in brackets):
i. Highways SoCG between Appellant and CDC (03 May 2023)

ii. Viability SoCG between Appellant and CDC (28 April 2023)

iii. 5YHLS SoCG between Appellant and CDC (Updated) (23 May 2023)

iv. Highways SoCG between Appellant and NWBA (03 May 2023)

v. Highways SoCG between Appellant and BBUG (03 May 2023)

vi. Highways SoCG between Appellant and OCC (05 May 2023)

vii. Carbon Reduction SoCG (04 May 2023)

viii. Viability SoCG between Appellant and NWBA (03 May 2023)

5.18 The following further areas of common ground have been agreed between the Council and the Appellant:
i. The Principle of Development – the principle of a residential-led development on the Site is acceptable at the Site in the context of the provisions of the adopted Local Plan, Policy Bicester 1 (and the NWBSPD) for a mixed-use development to include up to 6,000 homes.  This accords with the requirements of the NPPF (paragraph 73) in that the ‘supply of large numbers of new homes can often be best achieved through planning for larger scale development, such as new settlements or significant extensions to existing villages and towns, provided they are well located and designed, and supported by the necessary infrastructure and facilities (including a genuine choice of transport modes)’;

ii. Housing Need – Policy Bicester 1 states that 3,293 homes should be delivered within the allocation within the plan period (which runs to 2031).  The Planning Application proposes the delivery of up to 530 homes on the Site.  
iii. Bicester Eco-Town Principles – the Planning Application should be considered in the context of the comprehensive masterplan for the whole allocation as identified in the NWBSPD, and the zero carbon requirements for the Site, and the policies within the development Plan, including reference to Policies ESD1-ESD5.  

iv. Design/Impact on the Character of the Area – while the Planning Application is in outline, it is agreed that with reference to the Illustrative Masterplan that the proposals will potentially result in a high-quality scheme being delivered at the Site.  The Planning Application includes a set of Development Parameters, which will enable CDC to exercise suitable controls in respect of compliance with those Parameters at reserved matters stage, and which includes the commitment to deliver a minimum of 40% green space when development on the Site is complete.  
At this outline planning application stage, an indicative development mix has been proposed by the Appellant and assumed by each party’s viability consultants for the purpose of viability testing.  This is set out within the agreed Viability SoCG (dated 28th April 2023).
v. Highways and Access – OCC Highways did not object to the application.
vi. Affordable Housing: It is agreed that the viability exercise undertaken demonstrates that at present, the scheme cannot deliver any affordable housing, whilst delivering true zero carbon, notwithstanding this the Appellant is prepared to deliver a minimum of 10% affordable housing provision.  As set out above, both parties have agreed that an upwards only viability review mechanism is an appropriate mechanism through which to maximise the amount of affordable housing provision, and the details of this mechanism have now been agreed between the Council and the Appellant – as set out above.    
vii. Carbon Zero: It is agreed that the proposal can achieve zero carbon when set against the overall viability of the scheme, and as set out above, an appropriately worded planning condition has been agreed between the Council and the Appellant which secures this. 
viii. Heritage and Archaeology – the Site is located adjacent to the Grade II* listed Church of St Laurence and the Grade II listed Home Farmhouse.  Policy ESD15 of the adopted Local Plan seeks to protect the setting of such listed buildings.  The views of the CDC Conservation Officer were reflected in the Officers report (paragraph 9.48) which confirmed that ‘there is no issue with the setting of the listed buildings in respect of the development proposals’.  This is agreed between parties.  In respect of archaeology, it is agreed that the investigations undertaken to date demonstrate that the impact of the development on archaeological presence will not be significant, and that a programme of further excavation can be agreed and undertaken in advance of any construction (and be secured through an appropriately worded planning condition);
ix. Ecology – Natural England has raised no objection to the Planning Application, and CDC’s Ecologist has confirmed their acceptance of the mitigation proposed in the form of further surveys to be undertaken in advance of the commencement of development on the site in respect of Great Crested Newts (to be secured through an appropriately worded planning condition), as well as the anticipated biodiversity net gain of between 14-17% - above the minimum 10% level required within the emerging Environment Act – to be confirmed at reserved matters stage;

x. Green Infrastructure – the areas of ‘protected’ multi-functional green space and buffers are shown on Development Parameters Plan 2 – Green Space, and the Development Parameters commit to a minimum of 40% of the finished Site being green space.  The Appellant has demonstrated, with reference to the DAS submitted with the Planning Application, the way in which the green space within the Site could eventually be delivered in a way which meets the requirements of Policy BSC11 to deliver a range of types of green space within the Site, and to concur with the conclusion of the Officers report (at paragraph 9.177) which states that ‘the proposed level and range of Green Infrastructure could be considered to be acceptable and in accordance with the aims of the wider masterplan as set out in Policy Bicester 1 and the associated NWBSPD’;

xi. Drainage/Flood Risk – The Environment Agency (’the EA’) initially objected to the Planning Application, raising concerns regarding the assessment of flood risk, and seeking amendments to the modelling which had been undertaken, to include: 
i. Consideration of how a range of flooding events (including extreme events) will affect people and property using evidence which is fit for purpose; and

ii. Taking the impacts of climate change into account as there is an inadequate assessment of climate change allowances.  

Through discussion with the EA, and the submission of further information, the Appellant has overcome that objection, and agreed a set of planning conditions with the EA which secure the principles outlined in the Flood Risk Assessment. 
5.19 In addition to the above, the following public benefits of the Proposed Development are agreed between parties:

· Provision of homes – private and affordable; and
· Provision of at least 40% of the Site as publicly accessible green space, including the retention and protection of existing woodland and hedgerows.  

6.0 MATTERS TO BE RESOLVED 
6.1 There are no longer any matters of principle between the Appellant and the Council in respect of the S106 agreement and the planning conditions aside from minor drafting points.  All parties are committed to working through those final drafting points, and in addition it should be noted that:
i) The S106 agreement will be completed and agreed between parties before the end of the Inquiry, and it is agreed that the obligation secured will satisfy the legal tests set out in regulation 122 (2) of the Community Infrastructure Levy Regulations 2010 and Paragraph 57 of the NPPF.  
ii) A final set of planning conditions can be settled on between parties before the end of the Inquiry.  
7.0
COMMON/UNCOMMON GROUND BETWEEN THE APPELLANT AND RULE 6 PARTIES

NWBA
7.1 In general, NWBA is in alignment with all the areas highlighted at paragraphs 5.18 and 5.19 in Section 5.0 but would add the following comments on the following areas of Common Ground:    
	Common Ground
	NWBA Additional Comments 

	Highways and Access - OCC Highways did not object to the application.
	NWBA note that there is clear evidence that OCC Highways were wrong to remove all their original Objections

	Design/Impact on the Character of the Area – while the Planning Application is in outline, it is agreed that with reference to the Illustrative Masterplan that the proposals will potentially result in a high-quality scheme being delivered at the Site.  The Planning Application includes a set of Development Parameters, which will enable CDC to exercise suitable controls in respect of compliance with those Parameters at reserved matters stage, and which includes the commitment to deliver a minimum of 40% green space when development on the Site is complete. 

	NWBA applaud the 40% green space but agree with concerns from Caversfield PC / St Lawrence’s Church.  NWBA therefore strongly support the letter from Dr Christopher Young, sent to the Planning Inspectorate on the 22nd of March 2023 as part of this Appeal, where he stated: “Less dense development and much larger green margins around the eastern parcel would further mitigate the adverse impact on the setting both of the church and of Home Farm.” NWBSPD Policy 5.28 should also be noted here, as this specifically states re the Church: “Development without adequate buffers would be incongruous.”  The Appellant should specify buffer dimensions, such that their adequacy can be agreed as per the above, e.g. on Parameter Plan 2 – Green Space (1192-003 Rev N).

	Carbon Zero - It is agreed that the proposal should get as close to zero carbon that it can, when set against the overall viability of the scheme.
	NWBA remain unconvinced that a solution which falls short of Code Level 5 equivalent (as stipulated by the Local Plan and Original Masterplan) should or can be allowable on viability grounds. 


7.2 The follow matters are not agreed between the Appellant and NWBA:

Planning
7.3 The Application is not in accordance with the development plan, as it contravenes >30 national and >50 local policies, plans, standards and guidance, including ~40 clauses/policies from the Local Plan/SPD/Masterplan: this is in contravention of NPPF paragraphs 2 and 134.  
7.4 This also negates the effect of NPPF paragraph 11(c); and there is a proven current 5.4 year housing land supply, so paragraph 11(d) is also not triggered; thus (ref. also NPPF paragraphs 12, 14, 58) the materials considerations (viability) assessment should not allow the planning balance to be “tilted”, and while the Application conflicts so significantly with both national policies and local plans, it should not be allowed (NPPF paragraph 12).
7.5 In addition, the Applicant is making fewer S106 contributions and trying to free itself from planning constraints that other developers have accepted.  The figures do not seem to have been considered for proportionality, with reference to other developments in the Ecotown; this does not appear to be fair, reasonable or sustainable for NW Bicester, and this may potentially affect the deliverability of the Ecotown Masterplan (ref. fair/scale: NPPF paragraph 57(c)).
Affordable Housing
7.6 The Application is not accordance with the correctly analysed and defined Minimum Affordable Housing Proportion of 30%. This was set by the LPA, applies to all of Banbury and Bicester, as a requirement for sustainable development within these areas in order to meet local demand and needs. This contravenes NPPF paragraph 63 (ref. parags. 62, 65, 66).

Viability
7.7 The NPPF does not consider the possibility of waiving non-contribution policy requirements on the grounds of financial viability – e.g. true zero carbon build and water efficiency.  The Application appears to go against the “manoeuvrability” allowed here.
7.8 The Appellant should therefore not be allowed an exemption from the local policy mandatory level of affordable housing, set at a minimum level of 30%.  
7.9 At time of writing, the Appellant has not made all of the financial viability assessment documents available. NPPF ‘Viability guidance’ states all documentation should be available apart from in ‘exceptional circumstances’ – the Appellant has not informed of any such.  
7.10 Based on the first viability assessment presented by the applicant, assuming the value creation from the development is shared between the landowner and the developer, there is room for both parties to agree a land price that generates a return on investment of 15-20% for both the Appellant and the landowner.  At time of writing, we have no information that the Appellant has now considered this point which was raised in June 2022.  Related to this, the Appellant’s requirement of 17% GDV is not defendable under NPPF guidance, especially considering the 30% affordable housing requirement.
7.11 The Appellant has not demonstrated a compelling reason why any ‘circumstance changes’ since the Local Plan was written should enable a viability assessment for their proposed development to be allowed when the next 3 proposed Ecotown developments due to reach Planning Committee within months have submitted documentation stating their intention to meet all Local Plan requirements including 30% Affordability and as close to TZC as possible. (These are: 2x at Outline: Hallam, A2Dominion, and Detailed Planning for Himley Village Phase 1, which has Outline already accepted.) The Appellant’s viability argument to be allowed lower Zero Carbon and % Affordability does not seem valid or sustainable, and therefore to support it would go against NPPF guidance.
7.12 Analysis of documents supplied regarding Building Costs and Contributions indicates that the TZC option (as specified by Gardiner and Theobald) is Viable, including at or around 30% Affordable housing, and with enough profit for the Appellant as required under NPPF viability guidance.

Schools and Community Interactions:

7.13 The Application is in contravention of NPPF paragraph 95: the Appellant has not "worked with" Gagle Brook School, regarding critical highway Health & Safety issues; in fact, the issues raised have been ignored.  
7.14 The same is also true of wider community engagement on all areas of issues highlighted since the first (of many) consultation rounds, in contravention of NPPF paragraph 132.

Sustainable Transport, Highways and Access, Trees:

7.15 On the significant topics of Sustainable Transport/Highways and Access, the Application contravenes several NPPF paragraphs, due to: 
b. ignoring critical transport issues raised (over the 2 year period) (paragraph 104); 
c. proposed designs making existing overall cycle and pedestrian access less safe (paragraphs 106 and 110); 
d. proposed designs going against National guidance/standards (paragraph 110); 
e. the Appellant not showing that problems won't be severe, with critical errors in reports, leaving unmitigated impacts (paragraphs 110 and 111); and
f. proposed designs going against the transport mode hierarchy, making it less safe by/and increasing conflicts between pedestrians/cyclists/vehicles (paragraph 112).  
7.16 Furthermore, proposed designs appear to require the removal of existing integrated street canopy trees, contravening local policies for their removal, and NPPF paragraph 131.  (Their removal is not in the original designs but was stated as necessary in the Officer’s report to the Planning Committee, 9 March 2023.)
7.17 The above points all delineate material changes which negatively impact the integrity of the Original NW Bicester Ecotown Masterplan.
7.18 Most critically among the above, the proposed designs increase Health & Safety risks for pupils of Gagle Brook Primary School, as well as cyclists travelling along Charlotte Avenue, and pedestrians (especially children) crossing to the adjacent parks and Forest School area.
7.19 There are errors in the drawings the Appellant has supplied for Site Visit Itinerary: these are drawings numbered 4600-1100-T-XXX-A where XXX = 029, 073, 075, 076, 077.  NB: The separate Highways and Access “topic-specific Statement of Common Ground” between the Appellant and NWBA goes into these and other related points in greater detail, and with reference to other national and local policies for each point.  

Building Heights:

7.20 The Application contains an area adjacent to the current northern end of Elmsbrook Phase 2 where they propose to build homes above 12 metres tall, and up to 14 metres tall (above the existing ground level).  This is contrary to the height requirements of the NW Bicester SPD, clause 5.12; this in turn goes against NPPF paragraphs 2 and 134.

Energy Supply, Zero Carbon, and Climate Change:

7.21 The Application appears to be in contravention of NPPF paragraph 157, as the Appellant has failed to demonstrate non-feasibility/non-viability of joining the existing Ecotown District Heating Network, and is not complying with Local Plan policies regarding energy assessment and provision – there is no publicly available evidence detailing the options that may or may not have been explored/discussed.  

7.22 The Appellant states that they will not meet Code Level 5 equivalent (i.e. that they will fail to meet the minimum per development phase), as required for the overall site to reach True Zero Carbon as per the CDC Local Plan, Policy Bicester 1 – and the Original Masterplan, as detailed in the NW Bicester SPD.  NB: Planning committee members made it quite clear on 9 March: that in their view the Ecotown must be continued as stipulated; not “as close as can be achieved.”  In fact, the Appellant proposes to build to approximately what is currently specified to be Future Homes 2025 standards: i.e. as a “normal” development; not an “Ecotown”. 

7.23 The Application does not do enough to support Climate Change Targets because NW Bicester Ecotown is the Exemplar Eco-development for the building industry’s trajectory towards Net Zero 2050 (ref. the UK’s Nationally Determined Contribution (NDC) to the United Nations Framework Convention on Climate Change (UNFCCC) in line with Article 4 of the Paris Agreement; and the UK’s Climate Change Act 2008 plus updates; OCC and CDC have also declared Climate Emergencies, on the 2nd of April and 22nd of July 2019, respectively).
7.24 The Future Homes Consultation (2021) saw overwhelming responses finding that 75-80% reduction is not enough, and that future retrofitting must be avoided: it is contended that this therefore also precludes the Integration Act (2016) “allowable solutions” – i.e. offsetting – being used here: without reaching Net Zero, with unknown total future lifetime of the homes, a valid offset cannot be calculated.  (NB: this connects to 8.21, re existing proposal information provided by the Appellant and shared on the CDC Planning Portal for 21/01630/OUT.)
7.25 The Appellant has removed water harvesting and passive ventilation measures costing £6m because they argue these only provide a small contribution to True Zero Carbon.  However, water efficiency is critical on the NW Bicester Ecotown, because: 

a) Bicester is an area of serious water stress,

b) The proposed development should meet the NWBSPD stated requirement of 80 litres per person per day,

c) The proposed development must show readiness for climate change - the systems required cannot be retrofitted without vast later expense (whose? - residents?),

d) The proposed development should meet the minimum standard set by the Exemplar phase and promised by other ongoing/outline-stage Ecotown developments, and  

e) The proposed development needs to show exemplary demonstration of how to build for the future – for all new developments to recognise the need to get closer to water neutrality, to enable reaching our Net Zero 2050 targets.


Sports/MUGA:

7.26 The application refers to provision of a Play Space including a MUGA (Multi-User Games Area); but only in the Design and Access Statement (on page 82) and its Post-application Design Pack (V2) – there is no other subsequent document stating its provision, and Sports England has wrongly assumed that the Elmsbrook play area (Phase 3-4) is a MUGA (it isn’t), and is part of adopted land (it’s not – its upkeep is paid for by Elmsbrook residents).  This assumption needs correcting; and confirmation of the play space/MUGA required at Outline. 
BBUG

7.27 
All areas of common ground and disagreement between Bicester Bike Users Group (BBUG) and the Appellant are included in the Highways and Access Statement of Common Ground between our two parties.
8.0 PLANNING CONDITIONS AND OBLIGATIONS

8.1 A schedule of proposed planning conditions will be submitted to the Planning Inspector prior the commencement of the Public Inquiry.
8.2 A draft S106 Agreement has been drafted by the Appellant and Council teams, and was provided to PINS on 31st May 2023.  The next version was provided to PINS on 02 June 2023.  Both parties are continuing to progress, agree and refine the drafting in advance of the opening of the Inquiry.  The draft S106 Agreement has been based on the S106 Schedule as described in the March Planning Committee Report .  
8.3 The Appellant will continue to liaise with CDC and OCC to ensure that this is agreed between the parties prior to the end of the Inquiry.  It is agreed that all obligations should comply with the NPPF guidance and Regulation 122 of the Community Infrastructure Levy Regulations 2010 in that they should be:
i. Necessary to make the Proposed development acceptable in planning terms;
ii. Directly related to the Proposed Development; and

iii. Fairly and reasonably related in scale and in kind to the Proposed Development.  

9.0 DECLARATION
9.1
The above matters, as set out at Section 5.0 and elsewhere, have been agreed by CDC and the Appellant.  
Signed on behalf of CDC:

Name:

Dated:

Signed on behalf of North West Bicester Alliance:

Name:

Dated:

Signed on behalf of Bicester Bike Users Group:

Name:

Dated:

Signed on behalf of the Appellant:

Name:

Dated:

APPENDIX 1
PLAN OF THE SITE
APPENDIX 2
LIST OF THE AGREED APPLICATION DRAWINGS AND DOCUMENTS,

AND SUPPORTING DOCUMENTS
APPENDIX 3
RELEVANT PLANNING HISTORY - SECTION 4 OF THE OFFICERS REPORT TO CDC PLANNING COMMITTEE (9th March 2023)
APPENDIX 4

POLICY POSITION STATEMENT

APPENDIX 5
PICADY AND LINSIG RESULTS – CHARLOTTE AVENUE

� This is the agreed description of development as amended in March 2022.   
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