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1.2

INTRODUCTION

This Hearing Statement is made on behalf of Cherwell District Council (“the Council”)
in respect of an appeal by Albion Land (“the Appellant”) under Section 78(1) of the
Town and Country Planning Act 1990 against the Council's refusal to grant Planning
Permission ref 21/03177/F for “employment development (Use Classes E(g)(iii), B2
and/or B8) comprising 5 units within 3 buildings and associated parking and servicing,
landscaping and associated works” at Axis J9 Phase 3, Howes Lane, Bicester (“the
Site”). A copy of the site location plan and Proposed Site Plan are attached at
Appendix CBC1.

The application was considered at a meeting of the Council’'s Planning Committee on
16" June 2022, where it was recommended to grant planning permission. The

application was refused by a decision notice dated 15" July 2022 for two reasons.
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2.1

2.2

2.3

2.4

SITE AND SURROUNDINGS

A full description of the appeal site and its immediate surroundings is set out in the

committee report and within the Statement of Common Ground.

In summary, the appeal site covers an area of around 6 hectares and is located to the
western edge of Bicester. Other than the proposed access road, the site is greenfield
and broadly level, although there is a gradual change in levels across the site, with the
land sloping gently down towards the east. The site is bounded by a substantial band

of trees to the western side and by a mature hedgerow to the north.

The site lies within land allocated for development through the Cherwell Local Plan
2011-2031 (Part 1) as a new zero carbon, mixed-use development. This area is known
as ‘North West Bicester’ and its allocation is secured by Policy Bicester 1. The site lies
towards the south eastern corner of the North West Bicester allocation, just to the north
of Middleton Stoney Road and to the west of Howes Lane. Appendix CBC2 provides
an extract of the interactive policies map of the Cherwell Local Plan 2011-2031 (Part
1). The map identifies the North West Bicester area for mixed use (housing and

employment).

To the east of the site lies Howes Lane, beyond which are existing residential areas to
the western side of Bicester formed largely of two storey red and buff brick properties
in short terraces, semi-detached or detached forms. To the immediate south of the site
lies the existing Axis J9 development, comprising the 14 No. commercial units of
Phases 1 and 2 situated along Empire Road.
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3.1

3.2

3.3

3.4

3.5

DEVELOPMENT PROPOSED

The development proposed comprises 5 commercial units across 3 separate buildings.
The site would be accessed along the existing Empire Road and a stretch of the
strategic link road (SLR), as a realignment of Howes Lane, would be constructed to
the immediate east of the units. This would allow for more direct access to the site
once the SLR is completed. A pedestrian route connecting eastwards to Howes Lane
is also proposed, along with a crossing of Howes Lane to adjoin with the existing public

footpath to the opposite side.

The units would be arranged with the 3 smaller premises contained within one building
towards to the south of the central service road and the 2 larger independent units to
the north of this road. Each of the units would have their own car parking areas and
delivery/service yard spaces suitable for HGV movements.

Units 1-3, the smaller units to the south, have floor areas between 1,867sgm and
2,054sgm GEA and are contained within a building with a maximum height of 13.6m.
Unit 4 has a floor area of 4,956sgm GEA and a height of 15.15m, and Unit 5 has a
floor area of 4,030sgm GEA and a height also of 15.15m.

The proposed development also incorporates 40% green infrastructure with the
retention of trees and hedgerows to the site boundaries, 10m buffer strips containing
landscaped bunds (of a height between 1-3m), and sustainable drainage attenuation

features.

The buildings are proposed to meet BREEAM ‘Very Good’ standard and to meet True
Zero Carbon requirements. They have been designed to follow the same general
approach as those on the completed Axis J9 Phases 1 and 2 development to the south.
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4.1

PLANNING HISTORY

The following planning history for the site is of relevance to this appeal:

14/01675/0UT

OUTLINE: Erection of up to 53,000sgm of floor space to be for B8 and B2 with ancillary
Bl (Use Classes) employment provision within two employment zones covering an
area of 9.45ha; parking and service areas to serve the employment zones; a new
access off the Middleton Stoney Road (B4030); temporary access off Howes Lane
pending the delivery of the realigned Howes Lane; 4.5ha of residential land; internal
roads, paths and cycleways; landscaping including strategic green infrastructure (G1);
provision of sustainable urban systems (SuDS) incorporating landscaped areas with
balancing ponds and swales. Associated utilities and infrastructure.

Application Refused, but Allowed at appeal

17/00455/HYBRID

HYBRID (part full & part outline): (1) Full — construction of a temporary vehicular and
pedestrian access (including footway along Howes Lane), permanent highway works
(part of proposed realigned Howes Lane) and pedestrian link to Howes Lane; (2)
Outline —residential development, including landscaping, public open space, vehicular
and pedestrian access.

Application Permitted

17/01090/0UT

OUTLINE: Development of B1, B2 and B8 (Use Classes) employment buildings,
including landscaping; parking and service areas; balancing ponds and swales; and
associated utilities and infrastructure. Construction of a new access off Middleton
Stoney Road (B4030); temporary access off Howes Lane; internal roads, footways and
cycleways

Application Permitted

19/00349/REM

RESERVED MATTERS to 14/01675/0UT: Layout, scale, appearance and
landscaping details for Phase 1 of the employment development (21,684sgm flexible
B1c/B2/B8 floorspace) and earthworks for Phase 2 of the employment development
(pursuant to the Amended Appeal Consent)

Application Permitted
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4.2

19/00347/0UT

MINOR MATERIAL AMENDMENT to 14/01675/0OUT: Vary conditions 6, 7, 8, 9 and 10
to refer to updated parameter plans and temporary access plan; variation of condition
14 to enable delivery of employment development in full in advance of strategic link
road; and amendment of condition 20 to reflect removal of temporary access onto
Howes Lane

Application Permitted

20/02454/REM

RESERVED MATTERS to 19/00347/OUT: Layout, scale, appearance and
landscaping details for Phase 2 of the employment development (23,226sgm flexible
Blc and/or B2 and/or B8 floorspace), associated utilities and infrastructure and swale
(SuDS) and strategic green infrastructure landscaping.

Application Permitted

20/03199/0UT

MINOR MATERIAL AMENDMENT to 19/00347/OUT: Variation of condition 13 (extent
of employment development usage) of 19/00347/OUT - to enable up to 85% of the
commercial site to be occupied for Use Class B8 in respect of the site

Application Permitted

The employment area granted planning permission through applications
14/01475/0UT, 19/00349/REM and 20/02454/REM equates to around 11.4 hectares
of land, including the access road and immediately surrounding planting areas.
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5.1

5.2

5.3

54

5.5

THE POLICY POSITION

Under Section 38(6) of the Planning and Compulsory Purchase Act 2004, applications
and appeals are to be determined in accordance with the development plan, unless

material considerations indicate otherwise.

The development plan comprises:

1. Cherwell Local Plan 2011-2031 (Part 1) (CLPP1). Policies mentioned in the
Decision Notice are SLE1, SLE4, ESD15, Bicester 1 and INF1.

2. ‘Saved’ policies within the Cherwell Local Plan 1996 (CLP 1996). The relevant
policy mentioned in the Decision Notice is C31.

3. Cherwell Local Plan 2011-2031 (Part 1) Partial Review - Oxford's Unmet Housing
Need. There are no relevant policies in this Plan.

Other material considerations include:

1. North West Bicester Supplementary Planning Document 2016 (NWB SPD).
Developer Contributions Supplementary Planning Document 2018 (DC SPD).
National Planning Policy Framework 2021 (NPPF).

Planning Practice Guidance (PPG)

A W N

Cherwell Local Plan 2011-2031

The strategy for the distribution of development is summarised by the following extracts
of the Cherwell Local Plan 2011-2031 (Part 1) (CLPP1). On page 29, the spatial

strategy states

Most of the growth in the District will be directed to locations within or

immediately adjoining the main towns of Banbury and Bicester.

With regard to economic development, the strategy for the distribution of employment

development is set out on page 10 onwards. The strategy states

“The Local Plan seeks to ensure that there is a supply of employment land to
meet the Needs of the District for the plan period...... The Local Plan identifies

nine strategic employment areas to meet employment needs over the plan
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5.6

5.7

5.8

5.9

5.10

5.11

The appeal site is not one of the strategic employment sites listed in Table 1. It is

located outside the land identified for employment in the Masterplan for NW Bicester.

Page 28 deals with the Vision for Cherwell District and it states;

We will develop a sustainable economy that is vibrant and diverse with good
transport links and sound infrastructure, supported by excellent educational
facilities. Our economy will grow to provide more diverse employment for our
increasing population and reduce the need for our residents to travel outside

the District for work.

With regard to the strategy for housing, page 12 states:

“Building Sustainable Communities

xiv. The Plan seeks to boost significantly the supply of housing and meet the
objectively assessed need for Cherwell identified in the Oxfordshire Strategic
Housing Market Assessment (SHMA) 2014 — some 1,140 dwellings per annum
or a total of 22,800 from 2011 to 2031. Policy BSC 1 provides for 22,840 homes
over the Plan period and sets the overall distribution of development across the
District. Over the Plan period 10,129 homes are to be provided at Bicester,
some 7,319 homes at Banbury and 5,392 homes in the rural areas including
Kidlington. A further 2,707 homes are allocated at the North West Bicester Eco
Town (Bicester 1) but are not presently expected to be delivered until after
2031.”

The Strategic Objectives of the CLPP1 include SO 7 which confirms the importance of

the requirement to “meet the housing needs of all sections of Cherwell’'s communities”.

Policy PSD1 confirms that “applications that accord with the policies of this Local Plan
(or other part of the statutory Development Plan) will be approved without delay unless

material considerations indicate otherwise.”

Policy SLE1 sets out the Council’'s approach to employment development and that
employment development on new sites allocated in the Plan will be of the type
specified within each site policy. The supporting text to Policy SLE1 confirms, at

paragraph B.46, that the “new allocated employment sites in Banbury and Bicester
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5.12

5.13

5.14

5.15

5.16

along with existing employment sites are considered to ensure a sufficient employment

land supply.”

Policy SLE4 requires new developments to provide financial and/or in-kind
contributions to mitigate the transport impacts of development. Similarly, Policy INF1
places a requirement on development proposals to demonstrate that infrastructure
requirements can be met, including provision for transport, education, health, social

and community facilities.

Policy Bicester 1 sets out the requirements for the delivery of the strategic allocation
at North West Bicester. The overall description of development here is a zero carbon
mixed use development including 6,000 homes. Policy Bicester 1 provides a clear aim,

as follows:

“Planning permission will only be granted for development at North West
Bicester in accordance with a comprehensive masterplan for the whole area to
be approved by the Council as part of a North West Bicester Supplementary

Planning Document.”

In respect of employment, Policy Bicester 1 identifies that an area of at least 10
hectares of business premises focused at Howes Lane and Middleton Stoney Road,
employment space in the local centre hubs and, as part of the mixed-use development
are to be provided. Within this, the business park to the south eastern corner is
anticipated to generate between 700 and 1,000 jobs in Use Classes B1, B2 and B8

early in the Plan period.

In relation to housing, it is confirmed that up to 6,000 new homes are to be delivered
across the allocation, with 3,293 of these within the Plan period up to 2031. A further
2,707 homes are therefore anticipated to be delivered after the Plan period, i.e. post
2031.

North West Bicester Supplementary Planning Document 2016 (NWB SPD)

The SPD expands upon and supports Policy Bicester 1, setting out how the strategic

allocation at North West Bicester should be implemented. The SPD identifies the
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accompanying masterplan as a key element, which illustrates the essential
components of the development strategy for the North West Bicester allocation. The
masterplan was prepared as a collaborative effort between the Eco Bicester Project
team (including representatives from Cherwell District Council, Bicester Town Council
and Oxfordshire County Council), the Environment Agency, Natural England,
Highways Agency and the Homes and Communities Agency. Other agencies such as
the local wildlife trust, Bicester Vision and the Chamber of Commerce were also

involved in the masterplan’s preparation.

5.17 Section 4 of the NWB SPD refers to development requirements and principles, and

states the following:

“4.5 Cherwell District Council is committed to ensuring comprehensive
development through masterplanning. In order to ensure a comprehensive

development, all planning applications will be required to be in accordance with

the SPD masterplan shown in Figure 10.

4.6 The masterplan indicates the key development components of the
masterplan. It will be used to guide the preparation of development proposals
and deliver key components of the masterplan. The masterplan is supported by
surveys and technical information and shows:

¢ The site boundary;

¢ Proposed land uses;

¢ Existing woodlands and hedgerows, watercourses and ponds;

¢ Proposed woodlands and hedgerow buffers;

e Water corridor buffer zones;

¢ A nature reserve and country park;

¢ A burial ground,

e Site access points from the highway network; indicative primary and
secondary routes (roads and street layout); and

¢ The proposed realignment of Howes Lane.” [emphasis added]

5.18 The full masterplan included at Figure 10 of the SPD, along with its key are included
at Appendix CBC3. An extract showing the appeal site is included here, at Figure 5.1.
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Figure 5.1: Extract from North West Bicester Masterplan

5.19 The SPD further reiterates the importance of the masterplan in the consideration and
determination of subsequent applications for planning permission across the strategic
allocation, with Development Requirement 1 being ‘Delivering the masterplan’, and
stating the following:

“4.10 In order to ensure comprehensive development, planning applications
should be consistent with, and mindful of, the masterplan requirements set out
below.
4.11 Planning applications will be:
¢ Determined in accordance with the masterplan framework in Figure 10
of the SPD".
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5.20

5.21

5.22

5.23

5.24

5.25

5.26

National Planning Policy Framework (2021)

The National Planning Policy Framework (NPPF) is a material consideration and sets
out the Government’s clear intentions for the planning system and how these are to be

applied.

The overarching objective of the NPPF is to achieve sustainable development, with
this being comprised of an economic objective, a social objective and an environmental
objective. Paragraph 9 confirms that these objectives should be delivered through the
preparation and implementation of plans and the application of policies in the

Framework.

Paragraph 11 contains the presumption in favour of sustainable development, which
confirms that developments that accord with an up-to-date Development Plan should
be approved without delay. It also states that where there are no relevant policies, or
the policies most important to the determination of a proposal are out-of-date,
permission should be granted unless the adverse impacts of doing so would
significantly and demonstrably outweigh the benefits when assessed against the

policies of the Framework taken as a whole.

Paragraph 12 then confirms that this presumption does not change the statutory
requirement that the Development Plan is the starting point for decision-making and
that development that conflicts with an up-to-date Development Plan should not

normally be granted (emphasis added). The only exception to this is where material

considerations indicate otherwise.

The importance of the planning system being plan-led is reiterated at Paragraph 15.
With Paragraph 16 then stating that plans should be prepared with the objective of
contributing towards sustainable development, and that they should be prepared

positively in an aspirational but deliverable way.

Paragraph 60 confirms the Government’s clear objective of significantly boosting the
supply of homes and the importance of ensuring that a sufficient amount and variety

of land can come forward where it is needed.

Paragraph 81 states that decisions “should help create the conditions in which

businesses can invest, expand and adapt. Significant weight should be placed on the
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need to support economic growth and productivity, taking into account both local
business needs and wider opportunities for development.”

5.27 Land is also required to be used efficiently, and paragraph 122 indicates that policies
and decisions should reflect changes in the demand for land and be informed by
regular reviews of both land availability and land allocations.

APP/C3105/W/22/3304021 12
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6.1

6.2

6.3

ANNUAL MONITORING REPORT (2021)

The latest Annual Monitoring Report (2021) (AMR) states that the district has seen a
considerable gain in employment floorspace completed over 2020/21. For example, at
Bicester during 2020/21 there were 53,800.1m? employment completions on allocated
land and 22,211m? employment completions on non-allocated land. Bicester
contributed most to the total employment commitments (71.9%, or 33,9904.9m?).
Between 1 April 2015 and 31 March 2021, all 10 hectares of land allocated for
employment development at the North West Bicester site have planning permission

and construction has started.

Paragraph 5.23 advises that since 2015 the level of housing completions in the District
has remained high, with four of the last five years exceeding the annualised Local Plan
requirement of 1,142 per annum. Paragraph 5.25 then states that in 2020/21, 40% of
housing completions were at Bicester. Table 14 shows that the North West Bicester

allocation had delivered 271 homes to date.

The Annual Monitoring Report states that Cherwell District has a 3.5 year housing land
supply for the period 2022-2027. This means that the Council is not currently complying

with national policy on housing land supply set out in the NPPF.
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7.

7.1

7.2

7.3

7.4

FIRST REASON FOR REFUSAL

The Decision Notice states:

“The proposed development introduces unanticipated commercial uses onto a
site identified for housing via the Masterplan included within the North West
Bicester Supplementary Planning Document 2016. The development proposed
would be incompatible with the existing residential uses to the east of Howes
Lane and would have a detrimental impact upon residential amenity of these
nearby residential occupiers. The proposal is therefore not considered to be
sustainable development and is contrary to Policies SLE1 (in particular
paragraph 6, bullet point 7 (with respect to land uses and residents only),
ESD15 (in particular bullet points 3 and 11 (but not related to privacy, natural
lighting, ventilation or indoor or outdoor space)) and Policy Bicester 1
(paragraph 2 and bullet points 1 and 25 under the section titled ‘Key site
specific design and place shaping principles’) of the Cherwell Local Plan Part
1 2011-2031, Policy C31 of the Cherwell Local Plan 1996, the North West
Bicester Supplementary Planning Document 2016 and the National Planning

Policy Framework.”

This reason for refusal can be broken down into two parts. The first part relates to the
principle of the proposed commercial development on the site and its conflict with the
spatial strategy. The second part relates to the impacts of the proposed development
on the amenity of nearby residential properties and occupiers. The Council is no longer
defending the second part of this reason for refusal and this has been agreed with the
Appellant via the Statement of Common Ground.

The remainder of the Council’s Hearing Statement will therefore deal only with the first

part of the refusal reason.

Spatial Strateqy

Planning law requires that applications for planning permission be determined in
accordance with the development plan, unless material considerations indicate

otherwise!. This is taken further by the NPPF which, at Paragraph 12, confirms that:

15.38(6) of the Planning and Compulsory Purchase Act 2004 and NPPF paragraph 47.
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7.5

7.6

7.7

7.8

“The presumption in favour of sustainable development does not change the
statutory status of the development plan as the starting point for decision-
making. Where a planning application conflicts with an up-to-date development
plan (including any neighbourhood plans that form part of the development

plan), permission should not usually be granted. Local planning authorities may

take decisions that depart from an up-to-date development plan, but only if
material considerations in a particular case indicate that the plan should not be

followed.” [emphasis added]

The appeal site lies to the western side of Bicester and towards the south eastern
corner of the North West Bicester Eco-Town strategic allocation. Policy Bicester 1 of
the CLPP1 states that North West Bicester is allocated for a new zero-carbon mixed
use development including 6,000 homes. The North West Bicester allocation is shown
striped blue and pink on the adopted Local Plan Policies Map (extract at Appendix
CBC2).

Policy Bicester 1 then states that planning permission will only be granted for
development at North West Bicester in accordance with a comprehensive masterplan
for the whole area to be approved by the Council as part of a North West Bicester

Supplementary Planning Document.

The North West Bicester Supplementary Planning Document (NWB SPD) was
subsequently approved and adopted by the Council, in compliance with Policy Bicester
1, in February 2016. The NWB SPD contains a site wide masterplan (at its Figure 10)
and development must therefore be brought forward in accordance with that
masterplan in order to comply with Policy Bicester 1 of the CLPP1.

The masterplan (included at Appendix CBC3) identifies mixed-use development
within the strategic allocation. This includes housing, green infrastructure,
commercial/business  uses, schools, retail and social/community uses.
Commercial/business uses are concentrated within the south eastern portion of the
allocated site, together with additional areas associated with the local centre hubs, as
per Policy Bicester 1. Housing development is spread across the allocation and

interspersed with other uses, including green infrastructure.
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7.9

7.10

Figure 7.1 below shows the approximate location of the appeal site overlaid on the
approved masterplan. The appeal site is allocated for a mixture of housing and green
infrastructure development, together with a band for proposed woodland planting and
a hedgerow buffer.

The portion of the appeal site lying immediately adjacent to the allocated
commercial/business uses is shown as proposed woodland and hedgerow buffer. This
is an intentional allocation in order to minimise any impacts on residential occupiers,
arising from the adjacent commercial uses. This is allowed for via the implemented
outline permission for the site (20/03199/0UT) the land use parameter plan for which
(17023/TP/102 Rev A) identifies strategic green infrastructure between Plot 3
(employment development zone) and Plot 1 (residential development zone). The
marking of the appeal site as a combination of both housing and green infrastructure
further acknowledges that robust planting within and around the proposed housing
should be brought forward. Green infrastructure will assist creating a verdant and
pleasing residential environment, but also in providing a degree of separation to the
proposed new primary school to the immediate north and existing commercial

development to the south.

1

[

Sporss Pltl’s

Figure 7.1: Appeal site overlain on NWB SPD masterplan
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7.11

7.12

7.13

7.14

7.15

Therefore, in order to comply with Policy Bicester 1 development proposed at the
appeal site should comprise residential accommodation with green infrastructure both
within and surrounding the built development. Outline planning permission has been
granted for residential development across the appeal site by virtue of the allowed
appeal on application 14/01675/0UT (Appeal Ref: APP/C3105/W/16/3163551). This
allows for Reserved Matters applications for the second phase (and onwards) of
residential development to be made to the Council within a period of five years from
the date of the appeal decision. Appeal decision and site plan attached at Appendix
CBCA4.

The appeal proposal seeks full planning permission for the erection of 5 commercial
units contained within 3 buildings. The units would be accessed via the existing Empire
Road through the previously approved and constructed commercial uses of Axis J9
Phases 1 and 2, although the proposal also includes the provision of part of the
realigned Howes Lane (the SLR) immediately adjacent to the units, which would form

the main access route once the realignment is completed.

The proposal therefore seeks commercial development on land allocated for housing,
green infrastructure and woodland and hedgerow buffers, in clear contravention of the
Development Plan. Planning law therefore dictates that the planning permission should

not be granted unless material considerations indicate otherwise.

Policy SLE1 of the CLPP1 supports employment at Bicester where it meets the
specified criteria. The first of these being that the site should be within the built up limits
of the settlement, unless on an allocated site. As the site is not allocated for
employment purposes, the proposal fails to comply with this criteria of Policy SLE1. It
does not make efficient use of previously-developed land. Nor does the proposal
satisfy the SLE1 paragraph that deals with the criteria for non-allocated employment
sites in rural areas. If the site were not allocated for any purpose, the proposed
development would therefore conflict with Policy SLE1, a clearly up-to-date policy of

the Development Plan.

Material Considerations

The Council acknowledges that additional employment opportunities across the North
West Bicester site is a benefit of significant weight. However, this benefit must be

balanced against other factors.
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7.16

7.17

7.18

7.19

7.20

The Appellant's claim a total of 214 to 416 new jobs would be created by the
development proposed. These figures are not specifically contested by the Council,
however, the Appellant’s assertion, within their Statement of Case, that the existing
commercial development at Axis J9 Phases 1 and 2 amounts to only 9.6 hectares of
land is questioned. The Appellant’s statement refers to this figure being a net site area,
whereas an approximate calculation of the gross site area covered by existing
employment uses at Axis J9 Phases 1 and 2 (i.e. including the necessary access roads
and immediately surrounding landscaping incorporated to ‘soften’ the development)

shows around 11.4 hectares of land has been delivered for this use.

Policy Bicester 1 states that a minimum of 10 hectares of land area should be brought
forward across the North West Bicester allocation for business premises, with this to
be focused at Howes Lane and Middleton Stoney Road, and at local centre hubs. The
provision of around 11.4 hectares of employment land at the Howes Lane/Middleton
Stoney Road site (Axis J9) has already ensured that this minimum target is met without
any reliance upon the local centre hubs. As the local centre hubs are brought forward,

the business and commercial land delivered will further increase.

The appeal site is allocated in the development plan for residential development
interspersed with green infrastructure and has previously been shown, by virtue of the
Outline permission, to be able to accommodate at least 150 new dwellings (market
and affordable). Furthermore, the Council cannot currently demonstrate a 5 year
supply of deliverable housing sites, with a supply of only 3.5 years being evidenced in

the AMR. There is also a significant shortage of affordable housing across the District.

The loss of this strategic housing site is therefore a harm that attracts substantial

weight.

Whilst the lack of a 5 year housing land supply would render the policies of the
Development Plan concerned with limiting, restricting and controlling residential
development to be out-of-date, it does not result in policies relating to employment
provision or promoting residential development to be out-of-date. Indeed the contrary
must be true in order to attempt to meet the housing target and deliver a 5 year supply
of housing land. In this case, the policies which are most important for determining the
application are not out-of-date and the tilted balance in respect of NPPF Paragraph 11

is not therefore engaged. NPPF Paragraph 12 is engaged.
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7.21

7.22

7.23

7.24

The Appellant claims that the evidence upon which the allocation of the North West
Bicester site was based, and the wording of Policy Bicester 1, is now too old and that
market conditions have changed significantly over the last 8 years. Whilst changes to
the market have clearly been experienced, there has not been a reduction in the
requirement for new homes to be provided within Cherwell District. Rather, a shortfall
in the delivery of houses has become apparent, continuing and is worsening. The
importance of protecting sites which have been allocated for residential development
and to allow them to come forward for their intended purpose has therefore increased

during the Plan period rather than diminished.

The Council is in the process of reviewing the Local Plan, with the Regulation 18
consultation due imminently. The Local Plan Review will assess the current and
anticipated needs of the District and determine how policies of the Development Plan
may need to be amended, or not, in order to ensure that these needs can be met. The
appeal proposal to use land allocated for residential use for commercial development
seeks to circumvent the plan-led system and ‘guess’ what the requirements of the
District are likely to be for the period up to 2040, and dictate where types of

development should be brought forward.

The Appellant alleges that the future residential development of the site would be
unviable and that such a form of development is not therefore deliverable. The Council
is aware that viability has been raised elsewhere across NW Bicester but to date, the
Council does not consider that this is to such a degree that would threaten
deliverability. The Council does not consider this matter to be an overriding issue with
respect to this scheme and has not independently reviewed or verified the submission
made in respect of this appeal. It does not therefore accept its conclusions in the
absence of this.

The Report does not however, provide any comparable evidence to show the viability
of the proposed commercial scheme, or evidence of how a scheme with a greater
number of residential properties (more than 150) would compare. Without the
appropriate opportunity for the Council (and other stakeholders) to independently
review and assess the Viability Report submitted only at appeal stage, this evidence

should be given only limited weight in the consideration of this proposal.

APP/C3105/W/22/3304021 19 November 2022



Axis J9, Howes Lane, Bicester Cherwell District Council Hearing Statement

7.25

7.26

7.27

7.28

Irrespective of the requirement for the Viability Report to be independently reviewed, it
does not prove that residential development in accordance with Policy Bicester 1 could
not be deliverable across the site within a 5 year period especially in the absence of
an assessment of the transport impact of a residential development on this site as to
whether the impact would be severe (similar to the way transport impact was assessed
with respect to the appeal scheme). As new build developments move towards higher
energy efficiency and minimal carbon usage, in order to comply with increasing
standards set within Building Regulations (net zero requirement anticipated in 2025),
there is little doubt that the cost for such elements will begin to reduce in coming years.
In addition, achieving net zero will become an integral part of all new developments,

rather than a site abnormal.

There is no evidence to prove that the delivery of the appeal site for residential
development within the next 5 years, or Plan period, is not achievable. With reference
to Paragraph 122 of the NPPF, there is no evidence of an unmet need for employment
development across the District, but there is a clear and pressing unmet need for

residential development, as evidenced by the current 3.5 years supply of housing land.

Benefits / Harms

The benefits relating to the proposed development are summarised as:

e Job creation — this benefit is tempered by the large amount of employment
floorspace recently built and committed at Bicester (see the AMR), the provision
of sufficient employment land at the North West Bicester allocation and the
requirement for further employment uses to be delivered as part of local centre
hubs. Significant weight. The weight of this benefit is consistent with paragraph 81
of the NPPF.

The harm that would arise from the development are summarised as:

e Conflict with the spatial strategy — the substitution of land allocated for residential
development (market and affordable housing) and green infrastructure with an
alternative form of development. This substitution is particularly harmful given the
shortfall in housing delivery to meet identified need and a shortfall in affordable

housing. Substantial weight.
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Conclusion

7.29 Inrespect of the first reason for refusal, the development would cause substantial harm
to the spatial strategy of the Development Plan. The proposed development comprises
commercial/employment uses on land allocated for residential development and green
infrastructure provision. Policy Bicester 1 states that development at the North West
Bicester Eco Town allocation is only to be granted permission in accordance with a
comprehensive masterplan and the approved North West Bicester Supplementary
Planning Document. The proposed development would conflict with Policies Bicester
1 and SLE1 of the Cherwell Local Plan (Part 1) and the North West Bicester SPD.

7.30 The benefits of the proposed development attract significant weight but are not
unusual. On the other hand, the harm that would arise as a result of the development
must be attributed substantial weight.

7.31 In accordance with planning law and Paragraph 12 of the National Planning Policy
Framework (2021), material considerations (benefits and harms) do not indicate that
the Development Plan should not be followed. Therefore, permission should be

refused and the appeal should be dismissed.

8. SECOND REASON FOR REFUSAL

8.1 The Decision Notice states:

“In the absence of a satisfactory completed S106 or other planning obligation,
the Local Planning Authority is not convinced that the necessary infrastructure
required both on site and off site as a result of this development to mitigate the
impact of the development will be provided. This would be contrary to Policies
INF1, SLE4 and Policy Bicester 1 of the Cherwell Local Plan Part 1 2011-2031,
the North West Bicester Supplementary Planning Document 2016, the
Council's Developer Contributions Supplementary Planning Document
(February 2018) and the advice within the National Planning Policy

Framework.”

8.2 The second reason for refusal therefore relates to the absence of a signed legal
undertaking to mitigate the impacts of the development on existing community services

and infrastructure serving the development. This reason for refusal is capable of being
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resolved by completing a suitably worded Section 106 agreement to address the range
of matters listed in Appendix 1 of the Officer's Committee Report. In summary these

are:

e Public Art;

e Biodiversity offsetting;

e Training & Employment;

¢ Monitoring requirements;

e Link to major infrastructure agreements;
e Public Transport (bus services);

e Public Transport (bus stop infrastructure);
e Traffic Regulation Order (if needed);

e Travel Plan monitoring;

¢ Public Rights of Way;

e S278 Agreement for crossing of Howes Lane;
e Traffic Routing Agreement;

e CDC & OCC Monitoring fee.

8.3 If a suitable Section 106 agreement is not completed, the proposed development will
be in conflict with Policies INF1, SLE4 and Bicester 1 of the Cherwell Local Plan (Part
1) 2011-2031 and Government guidance contained within Paragraphs 34, 56 and 57

of the National Planning Policy Framework 2021.
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9.1

9.2

9.3

9.4

9.5

CONCLUSION

In respect of the first refusal reason, the proposal constitutes the loss of land allocated
for residential development and green infrastructure provision. The site has been
allocated for residential development and green infrastructure through the Cherwell
Local Plan (Part 1) 2011-2031. Policy Bicester 1 allows for the development of the
North West Bicester site only in accordance with a comprehensive masterplan and the
details of the approved North West Bicester Supplementary Planning Document. It is
anticipated that the wider North West Bicester Eco Town allocation will deliver 3,293
homes across the Plan period and a further 2,707 homes after 2031, to bring the total
across the allocation to 6,000 new homes. The proposed development would conflict
with both the masterplan and the approved NWB SPD and is contrary to Policy Bicester
1. It would also conflict with the criteria for granting employment development as set
out in Policy SLE1 of the CLPPL1.

At the moment there is a significant shortfall of housing land supply and affordable
housing in the District. Cherwell District Council is unable to demonstrate a 5 year
supply of housing sites, with only 3.5 years currently available. The loss of this
allocated housing site would undermine the ability of the development plan to reduce
the shortfall and fail to assist in meeting the identified need for additional housing
across the District. It has not been demonstrated that the site is unachievable for

residential development for the remainder of the Plan period.

In terms of material considerations, job creation delivered by the appeal proposal is a
benefit of significant weight. Even so, the district has seen a considerable gain in
employment floorspace completed over 2020/21, much of it at Bicester (completed and
committed). Overall, the proposal causes substantial conflict with the spatial strategy
of the Development Plan.

Despite the Council’s current housing land supply position, i.e. less than a 5 year
housing land supply, the policies most relevant to the determination of this proposal
are not out-of-date, as they seek to promote the delivery of residential development,

and the ‘tilted balance’ or presumption is not therefore engaged.

At present, with the lack of an agreed S106 obligation, the proposed development

would fail to provide sufficient and necessary mitigation to address the impacts of the
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9.6

development, and would therefore also be contrary to Policies INF1 and SLE4 of the
Cherwell Local Plan (Part 1) 2011-2031 and the requirements of the National Planning

Policy Framework in this regard.

Planning law requires that applications for planning permission be determined in
accordance with the development plan, unless material considerations indicate
otherwise?. The proposed development is contrary to policies Bicester 1 and SLE1 of
the Cherwell Local Plan (Part 1) 2011-2031 and the North West Bicester
Supplementary Planning Document. With regard to paragraph 12 of the National
Planning Policy Framework (2021), material considerations (benefits and harms) do
not indicate that the Development Plan should not be followed. Therefore, permission

should be refused and the appeal should be dismissed.

2 5.38(6) of the Planning and Compulsory Purchase Act 2004 and NPPF paragraph 47.
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' The Planning Inspectorate

Appeal Decision

Inquiry Held on 12 and 13 September 2017
Site visit made on 11 September 2017

by P W Clark MA MRTPI MCMI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 19 December 2017

Appeal Ref: APP/C3105/W/16/3163551
Land off Howes Lane and Middleton Stoney Road, Bicester, Oxfordshire

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.

The appeal is made by Albion Land Ltd against the decision of Cherwell District Council.
The application Ref 14/01675/0UT, dated 2 October 2014, was refused by notice dated
23 June 2016.

The development proposed is the erection of up to 53,000 sq m of floor space to be for
B1, B2 and B8 (use classes) employment provision within two employment zones
covering an area of 9.45 ha; parking and service areas to serve the employment zones;
a new access off the Middleton Stoney Road (B4030); temporary access off Howes Lane
pending the delivery of the realigned Howes Lane; 4.5 ha of residential land; internal
roads, paths and cycleways; landscaping including strategic green infrastructure (GI);
provision of sustainable urban systems (SUDS) incorporating landscaped areas with
balancing ponds and swales; associated utilities and infrastructure.

This decision is issued in accordance with section 56 (2) of the Planning
and Compulsory Purchase Act 2004 as amended and supersedes that
issued on 28 November 2017.

Decision

1.

The appeal is allowed and planning permission is granted in outline for the
erection of up to 53,000 sq m of floor space to be for B1, B2 and B8 (use
classes) employment provision within two employment zones covering an area
of 9.45 ha; parking and service areas to serve the employment zones; a new
access off the Middleton Stoney Road (B4030); temporary access off Howes
Lane pending the delivery of the realigned Howes Lane; 4.5 ha of residential
land; internal roads, paths and cycleways; landscaping including strategic
green infrastructure (GI); provision of sustainable urban systems (SUDS)
incorporating landscaped areas with balancing ponds and swales; associated
utilities and infrastructure at Land off Howes Lane and Middleton Stoney Road,
Bicester, Oxfordshire in accordance with the terms of the application, Ref
14/01675/0UT, dated 2 October 2014, as subsequently amended, subject to
the thirty-three conditions appended to this decision.

Procedural matters

2.

The application was made in outline with all matters reserved apart from some
details of access to the site. Details of access within the site, appearance,
landscaping, layout and scale are reserved for subsequent consideration and so
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do not fall to be considered within this appeal except in so far as they are
specified within parameters plans, for reasons explained further below.

3. The application originally proposed the erection of up to 53,000 square metres
of B8 and B2 with ancillary B1 (use classes) employment provision within two
employment zones covering an area of 9.45 ha, parking and service areas to
serve the employment zones, a new access off the Middleton Stoney Road
(B4030), temporary access off Howes Lane pending the delivery of the
realigned Howes Lane, 4.5 ha of residential land, internal roads, paths and
cycleways, landscaping including strategic green infrastructure (GI), provision
of sustainable urban drainage systems (SUDS) incorporating landscaped areas
with balancing ponds and swales, associated utilities and infrastructure.

4. It was amended during its consideration by the Council and again during the
appeal process. The amendments were the subject of consultation as
widespread as that on the original application and so nobody would be
prejudiced by my basing the decision on the revised proposal. The description
in the headings above and in the decision is that provided in a letter from Tim
Waring, Director of Quod, the appellant’s agents, to Cherwell District Council
dated 11 April 2017 and is that also used in the Unilateral Undertaking reported
below.

5. For the avoidance of doubt, the drawings on which this decision has been
based are as follows:

e Seymour Harris Architecture drawing number AP(0)001 dated 20-02-14
Red Line Boundary Relative to Existing Survey

e Seymour Harris Architecture drawing number AP(0)002 revision L dated
14-01-14 Master Plan

e David Tucker Associates drawing number 14042-30 revision B dated July
17 Highway Infrastructure Middleton Stoney Road Access (Inquiry
document (ID) 7a)

e David Tucker Associates drawing number 14042-32 revision E dated
Sept 17 Highway Infrastructure prior to North West Bicester link road
(ID 7b)

e David Tucker Associates drawing number 14042-34 revision C dated
Sept 17 Interim Residential Access (ID 7c)

e David Tucker Associates drawing number 14042-25-2 revision a dated
Sept 17 Highway Infrastructure Post North West Bicester link road (ID
7d)

e David Tucker Associates drawing number 14042-45 revision f dated June
17 Residential Right Turn Lane Access from Strategic Link road (ID 7e).

6. The application was accompanied by an Environmental Statement prepared by
Framptons. In preparation for the Inquiry into this appeal, the Environmental
statement was completely substituted by a new Environmental Statement
prepared by Quod. In accordance with decisions of the courts!, any parameter
plan submitted with an Environmental Statement must be applied by condition,

! R v Rochdale MBC ex parte Tew and Others [1999] 3 PLR 74 and R v Rochdale MBC ex parte Milne [2000] EHWC
650 (Admin)
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if permission is granted, so as to establish an envelope within which the
detailed design and discharge of reserved matters can proceed, irrespective of
whether or not they would otherwise be required to make the development
acceptable. These matters are therefore included for consideration within this
appeal.

7. For the avoidance of doubt, the parameter plans on which this decision has
been based are as follows:

Chetwoods Architects drawing number 4216_SK_201 dated 22.03.17
Parameter Plan 01 Application site boundary

Chetwoods Architects drawing number 4216_SK_202_ A dated 07.09.17
Parameter Plan 02_A Land Use (ID 8a)

Chetwoods Architects drawing number 4216_SK_203_ A revision C dated
11.09.17 Parameter Plan 03 A Building Heights Plan

Chetwoods Architects drawing number 4216_SK_204_A revision A dated
07.09.17 Parameter Plan 04A Vegetation Parameters

Chetwoods Architects drawing number 4216_SK_205_A_ revision E
dated 12.09.17 Parameter Plan 05 A Vegetation Retention and Removal
Plan

Chetwoods Architects drawing number 4216_SK_206_A_ revision A
dated 12.09.17 Parameter Plan 06 A Access and Circulation Plan.

8. These show:

The application outline boundary

Residential development zones (two plots marked C3 residential),
Employment Development zones (plot 3 marked B1c/B2/B8 -
employment, plot 4 marked B2/B8 and ancillary B1 offices -
employment), zones of strategic green infrastructure, roads, a route of
temporary access and access points into plots 1 and 2 shown indicatively

Areas on both plots 1 and 2 for ridge heights of up to 12 and 16 metres
above current site levels, a development plateau for plot 3 of 84.3m aod
with roof ridges up to 14 metres above the development plateau and two
development plateaux of 83 and 85 m aod on plot 4 with roof ridges up
to 16 metres above the development plateaux

Areas of dense native tree and shrub planting, areas of parkland
landscape including swales, tree planting, native woodland shrub mix,
pond and play spaces, areas of combined verge and swales with tree
planting, areas of a reserved corridor for strategic bus route - buffer to
existing retained hedgerows with intermittent tree planting and meadow
grass, an area of hedgerow buffer with proposed native hedgerow to
augment existing, areas of proposed hedgerow planting and areas of
retained hedgerow planting

Five trees to be retained (including those included in Tree Preservation
Order TPO 13/2001), three trees to be removed, four lengths of trees
and hedgerows to be retained and reinforced, two lengths of proposed

https://www.gov.uk/planning-inspectorate 3



https://www.gov.uk/planning-inspectorate

Appeal Decision APP/C3105/W/16/3163551

hedgerow planting, a length of vegetation already proposed for removal
in application 14/01968/F and five lengths of hedgerow to be removed

Pedestrian, cycling and vehicular access works including Strategic Link
Road (application reference 14/01968/F in part), a 32m wide reserved
corridor for Strategic Bus Route, three areas within which pedestrian
access is to be formed, two areas within which residential vehicular
access is to be formed and interim access works.

9. The proposal is accompanied by a signed and dated Unilateral Undertaking. In
addition to the usual procedural, administrative and interpretative matters, the
Unilateral Undertaking provides for:

A Health contribution of £259.46 per dwelling up to a maximum of
£38,918.67 paid in two instalments for the provision of a GP surgery to
serve the development

A Police contribution of £151.30 per dwelling up to a maximum of
£22,693.96 paid in two instalments towards the increase in capital costs
of providing neighbourhood policing

A Community Facilities Build contribution of £775.12 per dwelling up to a
maximum of £116,267.91 paid in two instalments towards the
construction of a community building and sports pavilion in the north-
west Bicester development

A Community Development Fund contribution of £45.29 per dwelling up
to a maximum of £6,792.64 towards community development work and
support for groups of residents

A Community Workers contribution of £347.46 per dwelling up to a
maximum of £52,118.38 for staff to carry out community development
work

A Bicester Leisure Centre Phase 1 contribution of £498.48 per dwelling
up to a maximum of £74,770.72 paid in two instalments towards phase
1 of Bicester Leisure Centre expansion work

A Sports Pitches contribution of £227.68 per dwelling up to a maximum
of £34,151.82 paid in two instalments towards the provision of sports
pitches in the north-west Bicester development

A Sports Pitch Maintenance contribution of £250.35 per dwelling up to a
maximum of £37,551.76 towards the future maintenance of sports
pitches

A Burial Ground contribution of £10.06 per dwelling up to a maximum of
£1,507.75 towards the provision of a burial ground in the north-west
Bicester development

A Waste Collection contribution of £109.84 per dwelling up to a
maximum of £16,476 towards the provision of refuse and recycling
containers for each dwelling

An Employment Biodiversity contribution of £17,994 towards the costs of
a biodiversity offsetting scheme

https://www.gov.uk/planning-inspectorate 4
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e A Residential Biodiversity contribution of £8,944.42 (approximately
equating to £59.63 per dwelling) towards the costs of a biodiversity
offsetting scheme

e An Employment Public Art contribution of £75,646.74 and a Residential
public art contribution of £27,667.54 (the latter approximately equating
to £184.45 per dwelling) or, in the alternative, a Cultural Wellbeing
Statement detailing proposals for the cultural enrichment of the
development and its implementation

e A Community Management Organisation contribution of £2,605.89 per
dwelling up to a maximum of £390,882.18 payable in four instalments
towards encouraging and promoting environmental, social and economic
sustainability principles, encouraging community engagement and
involvement, liaison to secure full integration, investment to generate
income and maintenance of any facilities transferred to the organisation.

e A Primary Education contribution of between £3,224.50 and £3,389.20
per 2-bedroom unit, £7,397.37 and £7,625.91 per 3-bedroom unit and
£9,673.49 and £10,167.88 per dwelling 4-bedroom or larger (the parties
dispute the size of the figures) payable in three instalments towards the
provision of a new primary school at the north-west Bicester
development.

e A Secondary Education contribution of between £2,748.47 and
£3,277.57 per 2-bedroom unit, £7,245.97 and £8,521.67 per 3-bedroom
unit and £11,743.48 and £13,765.78 per dwelling 4-bedroom or larger
(the parties dispute the size of the figures) payable in three instalments
towards the provision of a hew secondary school at the north-west
Bicester development.

e A Special Education Needs contribution of £114.54 per 2-bedroom unit,
£277.24 per 3-bedroom unit and £400.38 per dwelling 4-bedroom or
larger towards the expansion of SEN Bardwell School.

e A Bus Service contribution of £134,375.00 (approximately equivalent to
£895.83 per dwelling) payable in two instalments relating to the
occupancy of the dwellings towards the provision of a bus service
connecting the development with Bicester town centre and Bicester
Village station

e An Interim Bus Service contribution of £157,130, payable in four
instalments relating to the occupancy of the employment floorspace prior
to the opening of the Strategic Highway replacing Howes Lane towards
the provision of a bus service linking the development with Bicester town
centre.

e A Bus Infrastructure contribution of £38,920 shared equally between the
residential development and the employment development,
(approximately equivalent to £129.73 per dwelling) payable in two
instalments towards the provision of bus stop infrastructure in the north-
west Bicester development and on Middleton Stoney Road

¢ A Rights of Way contribution of £2,846 (equivalent to approximately
£18.97 per dwelling) towards improvement to Bicester Bridleway 9 and
Bucknell Bridleway 4
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e A Cycle Improvements contribution of £28,040 (equivalent to
approximately £186.93 per dwelling) towards the improvement of the
cycle route along Middleton Stoney Road between Howes Lane and
Oxford Road

e A Cycle Improvements contribution of £60,668 (equivalent to
approximately £404.45 per dwelling) towards traffic calming and the
improvement of the cycle route on Shakespeare Drive

e A Traffic Calming contribution of £6,568, related to the occupancy of the
employment floorspace, towards a traffic calming scheme for Middleton
Stoney village

e Two travel plan monitoring contributions of £1,309 each for the
Residential Travel Plan (equivalent to approximately £8.72 per dwelling)
and for the Employment Travel Plan

e A County Council monitoring fee of £7,500 (equivalent to about £50 per
dwelling)

e A District Council monitoring fee of £1,127.44 (equivalent to about £7.52
per dwelling)

e Schemes for the provision of open space, incidental open space, a
Neighbourhood Equipped Area of Play (NEAP) and Local Areas of Play
(LAPs) to accord with Cherwell Local Plan policy BSC1, a Sustainable
Drainage Scheme (SuDS) and not less than 0.14ha of allotments and
their implementation, together with provisions for their transfer either to
a Management Company or to the Council (in either case with financial
contributions for future maintenance, amounting in the latter case to the
equivalent of £2,109.93 per dwelling for the NEAP and one LAP alone)

e A Framework Affordable Housing Scheme for the provision of 30% of the
proposed dwellings as affordable housing but subject to an Affordable
Housing Viability Review three months before commencement

e The safeguarding of the land for the Strategic Highway (the diversion of
Howes Lane), the licensing of a road developer to enter onto the land for
the purposes of constructing the road, the dedication of the land as
public highway on completion and a contribution of 1.73% of its funding
costs. (estimated to be in excess of £20 million, equivalent to over
£2,306.67 per dwelling)

e A Strategy for achieving zero carbon generation and its implementation

e The infrastructure works to be constructed to CEEQUAL “excellent”
standard

e The non-residential buildings to be constructed to BREEAM “very good”
standard with a capability of achieving “excellent” standard

e All contractors to be registered in the Considerate Contractor scheme
e A scheme of local sourcing of construction materials

e A residential development training and employment plan for seven
apprentices
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¢ An employment development training and employment plan for five
apprentices

e A routeing agreement for employment development construction traffic

e The employment development not to start until a Highways Agreement
with the County Council has been entered into for the Permanent
Highway works on Middleton Stoney Road and not to be occupied until
the Highway works have been completed

e The residential development (and plot 3 employment development) not
to start until a Highways Agreement with the County Council has been
entered into for the Temporary Highway works on Howes Lane and not
to be occupied until the Highway works have been completed

e Monitoring the construction of the development and its functioning for
ten years subsequently in accordance with the Eco Towns Standards
Monitoring Scheme.

Some referencing errors in Schedule 27 of the Unilateral Undertaking came to
light after it was delivered. These minor corrections, which are said not to
undermine its interpretation, are listed in a letter from Pinsent Masons, the
appellant’s solicitors dated 26 October 2017 (post-Inquiry document 20). I
note the assurance of the appellant’s solicitors that these do not undermine the
interpretation of the Schedule or the Undertaking as a whole.

10. An informal site visit was made before the opening of the Inquiry. Because of
the outline nature of the proposal, no detailed matters arose during the Inquiry
session which required a further site visit to understand. Accordingly, with the
agreement of the parties, no further accompanied site visit was made.

11. The Inquiry sat on the two days stated above but was held open for public
consultation on the revised scheme to be concluded and for the two main
parties to conclude their negotiations on the Unilateral Undertaking and to
provide closing remarks. The Inquiry was closed in writing on 1 November
2017.

Main Issues

12. The main issues arising from the Council’s reasons for refusal were the effects
of the proposal on:

e The generation of employment
e The landscape character of the area
e The supply of affordable housing

e The supply of and demand for community, social and transport
infrastructure

e Highway safety for pedestrians
e The provision of green infrastructure
e Biodiversity

e The demand for and supply of transport.
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13.

14.

15.

By the time of the Inquiry, the council had granted permissions in response to
two further applications which, in sum, duplicated the current appeal proposals
and provide a fall-back position in the event of this appeal being dismissed.
The Council did not therefore pursue any of its reasons for refusal except to the
degree that these would or would not be satisfied by the Unilateral Undertaking
or by conditions to be attached to a permission. The accredited Rule 6 party
gave no evidence.

Consequently, the only remaining issues between the two main parties for the
Inquiry to consider were firstly, whether the Unilateral Undertaking complied
with the CIL regulations, both in terms of necessity, direct relationship to the
development and proportionality to the development as well as the limitations
on pooling financial contributions and secondly, what conditions would be
necessary to make the proposed development acceptable and which would be
relevant to planning and to the development, enforceable, precise and
reasonable in all other respects.

However, there were a number of representations from third parties which
were made in writing and which were not withdrawn. These concerned the
generation of employment, the provision of affordable housing, the consistency
of the development proposed with the character of the area in terms of both
land use and height of buildings and the effects of the development on the
capacity of local transport infrastructure and on the living conditions of nearby
residents in terms of potential noise, air and light pollution. My decision
therefore considers these matters, notwithstanding the agreement reached
between the main parties.

Reasons

16.

17.

18.

19.

Employment generation

Although the proposal does not specify any particular employment mix, the
development is anticipated to focus on warehousing and logistics (Use class B8)
rather than offices (Use class Bla). This has disappointed many local people.
The submitted Environmental Statement has tested both a mix of 70% B8 with
30% B2 and of 80% B2 with 20% BS8.

Local Plan policy Bicester 1 seeks a total provision of at least 3,000 jobs within
the overall North-West Bicester eco-town, of which approximately 1,000 would
be in B use classes. Use classes would be expected to be B1 with limited B2
and B8 uses. The policy provides that the business park at the south-east
corner of the allocation (i.e.; within the application site) is anticipated to
generate between 700 and 1,000 jobs in use classes B1, B2 and B8 early in the
Plan period.

Paragraph 4.8 of the Statement of Common Ground (August 2017) records that
the five planning applications for other sites within the eco-town, together with
the appeal site, would be expected to deliver in the region of 2,500 permanent
on-site jobs, plus construction jobs. That is a slight shortfall compared to the
policy aspiration.

The Economic Strategy submitted in support of the proposed development on
the site itself claims that it is likely to provide between 900 and 1,200 net jobs,
somewhat in excess of the requirements of policy. Using the Homes and
Community Agency (HCA) standard of employment densities (Employment
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20.

21.

22.

23.

Densities Guide 2010 - 2" edition) the development can be shown to generate
approximately 800 to 1,000 new jobs. Furthermore, paragraph 6.13 of the
Statement of Common Ground confirms the Council’s acceptance of the market
evidence prepared by the appellant suggesting that the mix of uses envisaged
would respond to current market conditions, thus increasing the prospect of
early delivery of the jobs, in accordance with the policy requirement.

I have no reason to disagree with these assessments and so conclude that,
notwithstanding the conflict with Local Plan policy requirements for an
emphasis on B1 uses, the proposal would produce an acceptable degree of
employment generation in accordance with the numerical aims of the policy.

Affordable housing

Contrary to the assertion of two correspondents that the proposal would
provide no affordable housing, the submitted Unilateral Undertaking makes
provision for 30% of the dwellings to be provided as affordable housing,
subject to a viability assessment. This would comply with the requirement in
Local Plan policies Bicester 1 and BSC3, the latter of which provides for “open
book” financial analysis for in-house or external viability assessment and so,
subject to the consideration of the Unilateral Undertaking in detail, considered
below, I conclude that the proposal would make appropriate provision for
affordable housing.

Character of area

The inclusion of the development site as an allocation within the Cherwell Local
Plan 2011-2031 adopted in July 2015 necessarily implies a change in the
character of the site from undeveloped farmland to a developed area. Many
local residents feel that the character of the employment part of the proposal,
likely to comprise a preponderance of large scale warehousing structures,
would be incompatible with the character expected of an eco-town. But, as
one correspondent writes: “Please consider the long-term vision of an eco-town
where people can live and work in the same place and do not have to drive
miles to find a job.” It is part of the essential nature of the eco-town concept,
reflected in the requirement of Local Plan policy Bicester 1 for a layout to
maximise the potential for walkable neighbourhoods that employment is
provided within walking distance of places where employees can live.

Appearance, landscaping, layout and scale are all matters reserved for later
consideration, should outline permission be granted. But it is clear from the
Parameter Plans (which are to be secured by condition) that the height of the
buildings, their separation both from neighbouring residential areas and from
undeveloped countryside to the south, and the nature of the vegetation
proposed, including dense native tree and shrub planting to the west and
south, would permit the reserved matters applications to comply with those
parts of Local Plan policy Bicester 1 which require a well-designed approach to
the urban edge, relating development at the periphery to its rural setting,
minimising the impact of development when viewed from the surrounding
countryside, respecting the landscape setting, maintaining visual separation
with outlying settlements with careful consideration of open space and
structural planting around the site. I therefore conclude that the proposal
would have an acceptable effect on the character of the area, according both
with Local Plan policy Bicester 1 and with policy ESD13 which seeks protection
and enhancement of the local landscape especially in fringe locations.
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24,

25.

26.

27.

28.

29.

Transport infrastructure

Paragraph 5.3.2 of the Highway and Transportation Issues Statement of
Common Ground confirms the Highway Authority’s acceptance of the
appellant’s predictions of the effects of the development proposed in the
interim year of 2019 and in the year 2031 when the wider north-west Bicester
eco-town, together with the diversion of Howes Lane on a new alignment is
expected to be in place. These show acceptable effects on the junction of
Howes Lane, Vendée Drive and Middleton Stoney Road and on the junction of
Lord’s Lane and Bucknell Road. No technical evidence is provided to cause me
to disagree with these findings. The proposal makes adequate arrangements
for and contribution to the construction of the diversion of Howes Lane through
the site.

Many local commentators are concerned about the effects of the development
on the current alignment of Howes Lane prior to its diversion. For the interim
period before the diversion of Howes Lane onto its new alignment, the Highway
Authority has identified a threshold of development within the overall north-
west Bicester eco-town which can come forward without an unacceptable effect
on highway capacity. In a series of technical notes, accepted by the Highway
Authority, the developer has established the proportion of the proposed
development which can go forward without generating traffic impact on the key
junction of Howes Lane and Bucknell Road in excess of that implied in the
Highway Authority’s identified threshold. I have no reason to disagree with
these findings, which can be secured by condition.

Public concerns focus on the effects of construction traffic. A provision of the
Unilateral Undertaking establishes a routeing agreement for construction traffic
in connection with the employment development. A condition can require the
submission of a Construction Method Statement which for the residential
development could be required to include a routeing plan for construction
traffic to that part of the development.

Paragraph 7.1.2 of the Highway and Transportation Issues Statement of
Common Ground confirms the Highway Authority’s view that the existing bus
service 21, operating on Wansbeck Drive (currently as a hail and ride
arrangement) within about 125m of the boundary of the site is sufficient as an
interim solution to serve the residential development. The Unilateral
Undertaking proposes to fund the provision of a defined stop on Wansbeck
Drive close to the point where public footpath 129/15 leads to the site. The
construction of a controlled pedestrian crossing of Howes Drive at that point is
shown on approved drawing 14042-32. This would facilitate safe pedestrian
access between the residential site and the bus stop.

To serve the employment development, extra journeys would be provided on
route 25 which runs along Middleton Stoney Road and bus stops would be
provided outside the employment site on Middleton Stoney Road. The
Unilateral Undertaking makes provision for these to be funded.

In the longer term a commercially sustainable bus service would be provided to
serve the entire north-west Bicester development, passing through the
development site along a reserved bus corridor. The Unilateral Undertaking
proposes a proportionate contribution to the cost of establishing this service.
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30.

31.

32.

33.

34.

35.

36.

The Unilateral Undertaking also makes provision for the improvement of cycle
facilities along Middleton Stoney Road and along Shakespeare Drive, for the
improvement of two local footpaths and for a traffic calming scheme in
Middleton Stoney village.

There is no technical evidence before me which would cause me to come to any
conclusion other than that the proposal would have an acceptable effect on
transport infrastructure.

Living conditions

Local residents report that the existing volume of traffic on Howes Lane
adversely affects their living conditions in terms of noise and air pollution.
They are concerned that the proposed development would exacerbate that
situation. However, the proposed development makes provision for the
diversion of Howes Lane onto a new alignment which should considerably
improve the living conditions of those properties adjacent to Howes Lane and
so be a material benefit.

In the interim, a condition is proposed to limit the quantity of development
which may take place to that which can be accommodated without unduly
overloading the junction of Howes Lane with Bucknell Road. Consequently,
there would be only a moderate increase in traffic along Howes Lane?. Adding
a noise source to an existing noise source does not generally result in an
arithmetically equivalent increase in noise because the existing noise tends to
subsume the new noise source. For that reason, correspondents’ fears,
although understandable, are not well-founded. Tables 9.13 and 9.14 of the
submitted Environmental Statement predict negligible effects on air pollution
from the development. I have no information to contradict those findings and
so I do not impose any condition restricting employment development access
to the use of Middleton Stoney Road alone in advance of the delivery of the
Howes Lane diversion (although for road capacity reasons I do impose a
condition limiting the overall quantity of employment development which may
be occupied prior to the completion of the Strategic Road Link).

There are also concerns that the new employment development would
generate noise which would adversely affect the living conditions of nearby
residents. This cannot be known until the details of the proposed development
are made clear upon the submission of reserved matters. But the parameters
plans, which can be imposed by condition, set the employment development at
a distance from residential property. Distance attenuates noise generation.
Furthermore, a condition can be imposed at this outline stage which sets
acceptable limits to the levels of noise from the employment development to be
experienced at nearby residential properties and with which detailed proposals
would have to comply.

Likewise, the distance between the development proposed and existing
residential properties is sufficient to allow for lighting to be designed which
would have no adverse effect on existing residential properties.

The height of the development proposed would be limited by condition to that
shown in the Parameters Plans. That, together with the distance required by
compliance with the layout shown on the Parameters Plans between the

2 An increase of up to 13% on the part of Howes Lane south of the temporary access proposed, according to
paragraph 8.7.9 of the submitted Environmental Statement.
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developments proposed and the existing development to the east of Howes
Lane would ensure that there could be no overlooking of or oppressive outlook
from the existing dwellings to the east of Howes Lane.

37. For all the above reasons I conclude that the proposals would have an
acceptable effect on the living conditions of residents to the east of Howes
Lane. The proposed development would therefore comply with the requirement
of Local Plan policy ESD15 to consider the amenity of both existing and future
development.

Unilateral Undertaking

38. One of the stated motivations for continuing with this appeal despite the
granting of permissions for developments amounting to the same development
as that proposed concerns the allegedly burdensome nature of the planning
obligations resulting from the planning agreements reached in those
permissions. The appellant believes that a test of these obligations against the
CIL regulations would reduce the burden. To put this concern into context, the
total financial contributions for a typical 3-bedroomed house may be summed
as follows (to which must be added the effects of non-financial requirements):

e Health £ 259.46
e Police £ 151.30
e Community facilities Build £ 775.12
e Community Development Fund £ 45.29
e Community workers £ 347.46
e Leisure Centre Phase 1 £ 498.48
e Sports pitches £ 227.68
e Sports pitches maintenance £ 250.35
e Burial Ground £ 10.06
e Waste collection £ 109.84
e Residential biodiversity £ 59.63
e Residential public art £ 184.45

e Community Management Organisation £2605.89

e Primary education £7625.91
e Secondary education £8521.67
e SEN contribution £ 114.54
e Bus service £ 895.83
e Bus infrastructure £ 129.73
e Rights of Way £ 18.97
e Middleton Road Cycle improvements £ 186.93
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e Shakespeare Drive Cycle improvements £ 404.45

e Travel Plan monitoring £ 8.72
e County council monitoring £ 50.00
e District Council monitoring £ 7.52
e Open space maintenance’ £2109.93
e Strategic Highway* £2306.67
Total £27905.88

39. The Council is concerned that the terms of the Unilateral Undertaking would not

40.

41.

42.

be enforceable against individual purchasers of dwellings. In consequence it
would have to obtain an injunction if occupancy thresholds which triggered the
payment of obligations were passed without payments being made. But it is
normal for planning obligations to be enforced by injunction and commonplace
for individual purchasers to be excluded from liability for misdemeanours which
may be incurred by the developer. This is because it would normally be
regarded as disproportionate to deprive any one owner or occupier on a large
development of the right to occupy their home as a penalty for a developer’s
failure to pay a financial contribution related to a much larger number of homes
when due.® I do not regard the Unilateral Obligation as ineffective on account
of this provision.

The Council is also concerned that because most of the contributions are
expressed in terms of rates per dwelling, the total contribution from the appeal
site may be less than expected if reserved matters approvals result in a lesser
number of dwellings than presumed in calculating the share of the total costs
for north-west Bicester attributed to this site. But this is largely an inevitable
consequence of a planning obligation prepared at outline stage when details of
dwelling numbers and sizes and hence the numbers of people for whom
infrastructure provision is needed are not known.

If detailed approvals lead to a lesser population then it is likely that a lesser
infrastructure provision would be needed in any event. Moreover, if it turns out
that the details submitted for reserved matters approval would not result in an
adequate provision of infrastructure, it is open to the Council to decline to
approve the details for that reason, since details submitted for approval are as
subject to compliance with Local Plan policy Bicester 1 as the outline
application. For these reasons I do not consider that the formulation used in
the Planning obligations submitted in association with this outline proposal
would be inadequate.

In response to the appellant’s concerns that the financial contributions
proposed in the Unilateral Undertaking would contravene the parts of the CIL
regulations which preclude the pooling of contributions, the District and County

3 Contingent on transfer to District Council rather than management company

4 Approximate estimate based on information in letter from Barton Willmore dated 13 September 2017

® The same may not be true on a small development where a single occupant may exert greater proportional
responsibility for the discharge of obligations
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43.

44,

45,

46.

47.

Councils have provided information concerning the other planning applications
which comprise the overall North-West Bicester eco-town which demonstrates
that the pooling restrictions would not be contravened. I have no reason to
disagree.

Health

Paragraph 12.4.35 of the submitted Environmental Statement June 2017
suggests that there may currently be surplus General Practitioner capacity
within Bicester because the average doctor’s list is 952 patients compared with
a London Healthy Urban Development Unit (HUDU) benchmark of 1,800. But
the nearest premises are about 1.7km from the site and so nearer premises
are required to serve the development, even if no additional doctors need to be
recruited. Local Plan policy Bicester 1 requires the provision of a surgery for 7
GPs to serve the whole eco-town development. A scheme is included within
the Council’s Infrastructure Delivery Plan for completion within about five
years. The suggested contribution in the Unilateral Undertaking is
proportionate to that and so I conclude that the obligation outlined in Schedule
1 of the Unilateral Undertaking complies with the CIL Regulations.

Policing

Thames Valley Police has assessed that the development of the North-West
Bicester eco-town, of which the development is part will generate: (i) a
requirement for 15 new members of staff to police the additional population
generated by the development; (ii) to be accommodated by an extension to
and adaptation of the existing Bicester Police Station; (iii) a control room/police
network database at their Kidlington district headquarters; (iv) 4.5 additional
patrol vehicles, 4.5 PCSO vehicles and 6 bicycles; (v) two additional Automatic
Number Plate Recognition cameras; (vi) mobile IT kit for each police officer;
and (vii) an increase in radio coverage.

Proposals are included in the Council’s Infrastructure Delivery Plan. Each
element would be delivered in phases. The first phase of additional personnel
would be delivered by the 2,000 dwelling (probably around the year 2028
according to the trajectory described in the Council’s Infrastructure Delivery
plan), the second phase by the 3,500" dwelling (circa 2033) and the third
phase by the 5,500th (out of 6,000) dwellings (circa 2043).

I am not convinced that the revenue costs of paying the salaries of the
additional staff required is a cost attributable to the development, since
residents of the development will be paying in the usual way towards the
funding of police salaries. To make a contribution through a planning
obligation charged to the capital costs of buying their homes would be paying
twice over and is not necessary. To that extent I do not regard the obligation
contained in Schedule 2 of the Unilateral Undertaking as complying with the
CIL regulations. But the other elements represent capital costs which can be
said to be attributable to the development.

The accommodation would be provided towards the end of the eco-town'’s
build-out period (design work on Bicester Police station to commence by the
4,900 dwelling, circa 2039). The building work would be started by the time
of the 5,260™ dwelling (circa 2042) and be completed by the time of the
5,500 dwelling (circa 2043).
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48.

49,

50.

51.

52.

53.

54,

The first phase of the control room would be rolled out by the 2,500 dwelling
(circa 2029), the second phase circa 2043 by the time of the 5,500 dwelling.
Phase 1 of the vehicle fleet would be delivered by the time of the 2,000
dwelling (circa 2028), the second phase by about the 3,500 dwelling (circa
2033) and the final phase by the 5,500 dwelling (circa 2043).

The two ANPR cameras would be installed by the time of the 2,000 dwelling
(circa 2028). Phase 1 of the mobile IT equipment roll-out would be completed
at the same time, phase 2 by the 3,500" dwelling (circa 2033) and phase 3 by
the 5,500" dwelling (circa 2043). Phase 1 of the increased radio coverage
would be completed by the 2,500 dwelling (circa 2029) and the second phase
by the time of the 5,500 dwelling (circa 2043).

Because the obligation contained in Schedule 2 of the Unilateral Undertaking
includes a payback requirement if the contribution is not spent or committed
within 15 years of the final payment of the contribution (probably circa 2035),
it is likely that the obligation would in fact contribute only to the ANPR
cameras, the first phase of the control room, the first two phases of the IT
equipment roll-out and the first phase of the increased radio coverage. In so
far as that would be fairly and reasonably related in scale and kind to the
development and is directly related to the development, I accept that the
obligation contained in Schedule 2 of the Unilateral Undertaking complies with
the CIL regulations and I have taken it into account in making my decision.

Community Facilities Building

Local Plan policy Bicester 1 requires the provision of Community Facilities, to
include facilities for leisure and indoor and outdoor sport and community
meeting spaces. The Council’s Infrastructure Delivery Plan provides for three
temporary and three permanent community halls to serve the whole of the
North-West Bicester eco town. The first temporary community hall is already
in place and functioning. The second temporary hall is expected to be
completed by the time of the 640" dwelling in the eco-town (in the early
2020s) and the third temporary hall by the time of the 1100™ dwelling in the
eco-town (in the mid 2020s).

Permanent Community Hall 1 (to be sited north of the railway line) is expected
to be delivered by the time 640 dwellings have been delivered within the eco-
town (within two-three years). Permanent Community Hall 2 (to be sited north
of the railway line is expected to be delivered by the time 3,000 dwellings have
been completed in the eco-town (circa 2031). The third permanent Community
Hall (to be sited south of the railway line) is expected to be delivered by the
time 4,900 dwellings have been completed in the eco-town (circa 2039).

The Council’s Infrastructure Delivery Plan provides for the design of a sports
pavilion south of the railway line to commence by the time of the 4,970
dwelling in the eco-town (circa 2039) with completion by the time of the
5,600™" dwelling (circa 2040/2041).

Because the obligation contained in Schedule 3 of the Unilateral Undertaking
includes a payback requirement if the contribution is not spent or committed
within 15 years of the final payment of the contribution (probably circa 2035)
and because the definition of community facilities contained in the obligation is
restricted to those south of the railway line, it is likely that the obligation would
in fact expire before the construction of the sports pavilion or the third
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55.

56.

57.

58.

59.

60.

community hall and could do no more than contribute to the funding of the
third temporary community hall.

In so far as that would be fairly and reasonably related in scale and kind to the
development and is directly related to the development, I accept that the
obligation contained in Schedule 3 of the Unilateral Undertaking complies with
the CIL regulations and I have taken it into account in making my decision.

Community Workers and Community Development Fund

The Council’s Note dated 13 October 2017 in respect of Community
Development Workers, Community Development Fund and Community Led
Management Organisation points out that a characteristic of large-scale
developments is that while they will attract some residents from the local area,
many new residents will be from elsewhere in the country and so there is a
strong likelihood that many residents in north-west Bicester will have moved
away from their previous support groups. The Note refers to evidence of "New
Town Blues” which shows that while some people rise to the challenge, others,
citing particular groups, have more difficulty in adjusting to their new life
without familiar avenues of support.

The note provides a list of potential Community Development activities. These
include engaging through a range of activities specific groups of people such as
pregnant mothers, parents with new babies, parents with pre-school children,
after school and holiday provision for school age children, evening provision for
young people, provision for senior citizens and provision for other groups which
may be specific to ethnicity and age.

But many of these are no different from what such groups in the general
Bicester community outside the eco-town development area might expect and
which would normally be funded through the Council tax. The proposed
contributions are not for the limited purpose of pump-priming services before
the new population is fully in place and contributing to Council tax revenues but
are intended to pay for two community workers full time for twenty years and
then part time for a further four years and to provide them with a fund to be
spent within fifteen years pursuing their activities. New residents of the
proposed development will also be paying Council tax during that time and
should not be expected to pay twice over for such services through a financial
contribution levied on the capital cost of buying their home.

For these reasons I conclude that the community workers to serve the
development may be as necessary as they are to serve the rest of Bicester but
the contributions sought are not directly related to the development and not
fairly and reasonably related in scale and kind because they duplicate revenue
raised through Council tax. I share the view reached by the Secretary of State
in appeal reference APP/C3105/A/12/2178521 that contributions to the cost of
a Community Development Worker do not meet the CIL tests. I therefore take
no account of the obligations to provide a Community Development Fund
contribution and a Community Workers contribution set out in Schedule 4 of
the Unilateral Undertaking.

Bicester Leisure Centre Phase 1

Local Plan policy Bicester 1 requires the provision of Community Facilities, to
include facilities for leisure and indoor and outdoor sport and community
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meeting spaces. The Council’s Infrastructure Delivery Plan records that work
has already commenced on preparing the Design, the Business Case and
obtaining Council approvals for the provision of additional predominantly dry
side facilities at the Bicester Leisure Centre. It anticipates that work on site
will commence by the time of 1,680 dwellings in the eco-town (circa 2024-25)
and be completed twelve months later. This would be comfortably within the
15-year pay-back time for non-expenditure of the contribution envisaged in
Schedule 5 of the Unilateral Undertaking and so it is likely that the contribution
will contribute to the provision of infrastructure necessary to serve the
development.

I concur that this would be necessary, directly related to the development and
fairly and reasonably related to it in scale and kind. I therefore take it into
account in making my decision.

Sports pitches contribution

Local Plan policy Bicester 1 requires the provision of Community Facilities, to
include facilities for leisure and indoor and outdoor sport. The Council’s
Infrastructure Delivery Plan makes provision for two phases of permanent
sports pitches south of the railway line and one north and also for one
temporary pitch location south of the railway line to allow for the contingency
that the permanent pitches are delayed.

Phase one of the pitches south of the railway line is expected to be complete by
the time of the 1650 dwelling in the eco-town as a whole (circa 2024-25).
Phase two would be expected to be complete by the time of the 2,550
dwelling in the eco-town (circa 2029). The pitches north of the railway line are
expected to be complete by the time of the 1850 dwelling in the eco-town
(circa 2025-26). Complete provision is expected well within the 15-year pay-
back time for non-expenditure of the contribution envisaged in Schedule 6 of
the Unilateral Undertaking and so it is likely that the contribution will contribute
to the provision of infrastructure necessary to serve the development.

I therefore conclude that the sports pitches contribution included in schedule 6
of the Unilateral Undertaking is necessary to make the development acceptable
in planning terms, directly related to the development and fairly and
reasonably related in scale and kind to the development.

Sports pitch maintenance

Once provided, pitches need to be maintained. But, in that respect, the sports
pitches required by this development are no different from the sports pitches
which have been provided elsewhere within the local authority’s area and which
are maintained through funds raised either by fees for their use or by Council
tax payers. The sports pitches in North-west Bicester are to be provided in
proportion to the demand arising from the increased population of the
development and it is appropriate that their capital costs do not fall on the
wider population which has not required their provision. Once provided, the
increased population resulting from the development will be paying Council tax
like any other residents and should not need to pay twice over for the
maintenance of their sports pitches through a planning obligation which adds to
the capital cost of purchasing their homes.
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In its papers provided subsequent to the Inquiry sitting, the Council asserts
that the maintenance contribution is appropriately payable towards
maintenance of the facilities prior to full build out of the wider development
which the Council accepts should lead to a level of usage to enable the facilities
to be self-financing. In contrast to the open space provisions of Schedule 16
this is not made clear within the Unilateral Undertaking itself. But it is clear
from the implementation programme set out in the Council’s Infrastructure
Delivery Plan that the sports pitches would be provided in full in advance of
most of the population of the eco-town taking up residence. Thus a
requirement for a pump-priming maintenance contribution until the Council tax
resource of the new residents takes effect is needed. This obligation contained
within Schedule 6 of the Unilateral Undertaking is therefore necessary, directly
related to the development and fairly and reasonably related in scale and kind.
It complies with the CIL regulations and so I have taken full account of it in
reaching my decision.

Burial Ground contribution

The seventeenth bullet point of Local Plan policy Bicester 1 requires
development of the North-West Bicester eco-town to provide a site for a Burial
Ground of a minimum of 4ha. The appeal site is a part of the North-West
Bicester eco-town allocation and so it is necessary that it should contribute to
the provision required.

The Council’s Infrastructure Delivery Plan makes provision for the completion of
the first 0.9ha of a 4ha site by the time of the 1570 dwelling in the eco-town
(circa 2024). This is expected well within the 15-year pay-back time for non-
expenditure of the contribution envisaged in Schedule 7 of the Unilateral
Undertaking and so it is likely that the contribution will contribute to the
provision of infrastructure necessary to serve the development. This obligation
contained within Schedule 7 of the Unilateral Undertaking is therefore
necessary, directly related to the development and fairly and reasonably
related in scale and kind. It complies with the CIL regulations and so I have
taken full account of it in reaching my decision.

Waste collection

Obviously, waste bins need to be provided for the Council to carry out its
statutory waste collection service and it would no doubt be convenient for them
all to be provided to a standard pattern. Indeed the Council’s conditions for
providing its service may well require that. Most developers would no doubt
consider it a selling point for their products to be provided with waste bins in
the way that they are often provided with white goods such as dishwashers,
fridges and washing machines. But, failing that, the Council has the power to
charge for waste bins and does so. Consequently, there is no necessity arising
from the development for them to be provided through a planning obligation.

I therefore concur with the decisions taken in appeals
APP/C3105/A/14/2213263 and APP/C3105/A/12/2178521, amongst others,
that an obligation to pay for the provision of refuse bins does not meet the CIL
tests. In consequence, I have taken no account of the obligation contained in
Schedule 8 in reaching my decision.
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Biodiversity offsetting

Paragraph 6.4.30 of the submitted Environmental Statement confirms that the
breeding and wintering bird assemblages at the site are considered to be of
local ecological importance. Local Plan policy Bicester 1 requires a net gain in
biodiversity as a result of the development. The Strategic Environmental
Report for the North-West Bicester Ecotown acknowledges that the loss of
farmland used by foraging and nesting birds cannot be mitigated on site and
proposes a scheme of off-site mitigation by increasing the “carrying capacity”
of other local habitat. This is clearly necessary in order to contribute to the
achievement of the policy. The two Biodiversity contributions proposed in
Schedule 9 of the Unilateral Undertaking are a proportionate contribution to
this scheme and so comply with the CIL regulations.

Provision is made within the Council’s Infrastructure Delivery Plan for the first
phase of the Biodiversity Offset scheme to be delivered by the time of the
2,500" dwelling on the eco-town (circa 2029). This is likely to be well before
the date for the clawback of unspent funds set in Schedule 9 of the Unilateral
Undertaking, so I am satisfied that the Undertaking is likely to result in the
mitigation required.

Public Art

Local Plan policy Bicester 1 requires the provision of public art to enhance the
quality of the place, legibility and identity. Schedule 11 of the Unilateral
Undertaking provides for either the payment of a Public Art contribution or for
the submission, approval and implementation of a Cultural Wellbeing
Statement.

The Council’s Infrastructure Delivery Plan makes no provision for the
expenditure of any Public Art contribution. It states the Council’s expectation
that developers will deliver cultural wellbeing initiatives across all areas of
development on site. I accept that that would be the preferred way of
complying with the policy.

As this current appeal concerns an outline proposal, details of appearance,
layout and landscaping are reserved for subsequent consideration by the
Council in any event. When those details are submitted, it will be for the
Council to consider whether they comply with Local Plan policy, including the
requirement for public art. The details to be submitted may, at that stage,
include the offer of a planning obligation to provide a payment in lieu of the
provision of public art integral to the development even though that is clearly
not the Council’s preferred method of compliance with policy. If the submitted
details do not comply with policy, the Council may consider refusing to approve
the details. But it is not necessary to require a cultural well-being statement
for the provision of public art to be achieved.

I therefore conclude that the obligations contained in Schedule 11 of the
Unilateral Undertaking are unnecessary and so do not comply with the CIL
regulations. I have therefore taken no account of them in making my decision.

Community Management

The Council’s Note dated 13 October 2017 (INQ 14c) in respect of Community
Development workers, Community Development Fund and Community Led
Management Organisation records that the Community Led Management
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Organisation is intended to have a long term role in the management and
maintenance of community assets in the North-West Bicester eco-town. But
paragraph 3.4 of the Council’s Position statement in respect of matters set out
in the letter from Quod to CDC dated 6 September 2017 stated as not being in
agreement (Document INQ1 annex3) records that the residents of EImsbrook
who have been involved in the early stages of establishing a Community Led
Management Organisation have advised that the long term management and
maintenance of open space would not be desirable due to the ongoing
requirements that a body of local residents would find difficult to manage.
Appendix 14 of the Council’'s CIL compliance statement also confirms that open
space on the Exemplar phase 1 development, elsewhere within the eco-town,
will be managed by a private management company.

I note that Local Plan policy Bicester 1 includes a requirement for the
submission of proposals to support the setting up and operation of a financially
viable Local Management Organisation to allow locally based long term
ownership and management of facilities in perpetuity and that the PPS for
Ecotowns similarly requires the use of governance arrangements. But it is
clear from the experience of the pilot scheme in EImsbrook that the Community
Led Management Organisation is not going to fulfil that role.

I also note that the obligation in Schedule 16 of the Unilateral Undertaking
provides for the setting up of a Management Company to carry out the long
term management and maintenance of any open spaces to be managed by it.
It would have powers to level and collect charges and would be accountable to
residents of the Development. It would therefore fulfil the governance
requirements of Local Plan policy Bicester 1 and the PPS for Ecotowns.

There appears to be a clear duplication of function between the intention of
setting up the Community Led Management Organisation and the intention of
setting up the Management Company. Since those already involved in the
early stages of the former have declined to take on the management and
maintenance of community assets, it is clear that only the latter will serve the
purpose envisaged in the Local Plan policy and PPS.

I therefore conclude that it is not necessary for the appeal development to
contribute to the Community Led Management Organisation. The obligation set
out in Schedule 15 of the Unilateral Undertaking would not comply with the CIL
regulations for that reason and so I have not taken it into account in reaching
my decision.

Education

Paragraphs 12.4.29 and 12.4.32 of the Environmental Statement suggest that
Bicester may currently have about 5% spare capacity in primary schools and
about 14% spare capacity in secondary schools. Some spare capacity,
particularly in primary schools, is necessary to maintain the possibility of
parental choice. In any event, the appeal site is part of the North-West
Bicester eco town allocation within the Local Plan and so contributes to the
demand from the eco town as a whole. Local Plan policy Bicester 1 requires
sufficient secondary, primary and nursery education to be provided on site to
meet projected needs. It is expected that four 2FE (forms of entry) primary
schools and one secondary school would be required.
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A contribution to this provision from the appeal proposal is therefore necessary
to make the development acceptable in planning terms. The proportion of the
contribution is fairly and reasonably related in scale and kind to the
development and directly related to the development by the use of trigger
points related to the occupancy of dwellings. In principle therefore, the three
education contributions outlined in Schedule 25 of the Unilateral Undertaking
would comply with the CIL regulations.

The Council’s Infrastructure Delivery Plan includes provision for the
development of four primary schools, a secondary school and for the extension
of Bardwell School Bicester and a new Didcot Special School. Primary School 1
(Gagle Brook) is under construction. Primary School 2 (Himley Village) is
estimated to start construction in line with the 1,000" dwelling on the eco-
town. The first phase of Primary School 3 (Howes Lane) is likely to open at the
time of the 2,750 dwelling in the eco-town (circa 2030). Phase 1 of Primary
School 4 is expected to open coincident with the 3,500 dwelling on the eco-
town (circa 2033).

The secondary school is likely to be delivered in three phases coinciding with
the 2,000", 4,000 and 5,500"" dwelling on the eco town (circa 2027, 2035 and
2043). The Bardwell SEN extension is expected to be delivered in 2019/20.
The Didcot SEN school is expected to be delivered in 2022/23 but the terms of
Schedule 24 of the Unilateral Undertaking limit the Special Educational Needs
contribution to the Bardwell School proposal. These delivery dates suggest
that the contributions proposed in Schedule 24 could contribute to all the
projects in the programme before the fifteen-year clawback date for unspent
monies applies.

The point at issue between the parties relates solely to the construction costs
factored into the Primary and Secondary Education contributions. The Special
Education Needs contribution is not in dispute. There is in fact very little
difference between the parties in the figures submitted subsequent to the
Inquiry sitting for the Primary Schools; the Council suggests a figure of
£8,838,800, the appellant suggests a slightly higher figure of £8,896,892. The
main difference relates to the secondary school, where the parties are about
£2m apart but the likelihood is that the appeal development’s contribution
would only be applied to the first phase of construction before the fifteen-year
payback period takes effect.

In its post-Inquiry comments on the draft Unilateral Undertaking, the County
Council suggested that the differences between the parties lay in the
appellant’s exclusion of embedded costs (such as furniture and ICT hardware),
the County’s adoption of discretionary additional space standards higher than
national minima and the County’s use of a wider range of benchmarking
sources than basic BCIS data. I concur with the County Council’s view that a
school without its embedded equipment is not a functioning facility. I take the
view that the schools provided to serve this development should not be
provided to a lesser standard than that used elsewhere in the County and that
the widest range of benchmarking sources is likely to provide the most robust
construction figure.

The chances of failing to provide adequate educational infrastructure need to
be minimised. For that reason, I am satisfied that the obligations included
within Schedule 25 of the Unilateral Undertaking are necessary. In reaching
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my decision I have taken into account the higher of the range of figures
suggested by the parties. These are well-justified, directly related to the
development and fairly and reasonably related in scale and kind and so I find
that the obligations contained in Schedule 25 comply with the CIL regulations.
I have taken them into account in full in making my decision.

Bus services

89. Local Plan policy Bicester 1 requires development within the eco-town to
provide good accessibility to public transport services, including the provision of
a bus route through the eco town with buses stopping at the railway stations
and at new bus stops on the site. The County Council’s Regulation 122
Compliance Statement, submitted to the Inquiry as an appendix to Caroline
Ford’s proof of evidence, adequately explains the necessity of the provisions of
Schedules 19 and 20 of the Unilateral Undertaking and their relationship to the
development.

90. The Council’s Infrastructure Delivery Plan expects completion of the bus only
link between the appeal site and land to the west to be delivered by the year
2021/22. It provides for the North-West Bicester bus service to commence
upon the opening of the Strategic Link road and for the Interim bus service
along Middleton Stoney Road to commence prior to the occupation of the
employment element of the appeal proposal. It provides for bus stop
infrastructure to be provided prior to the first occupation of each relevant
phase of development. Thus the contributions provided through these
undertakings are likely to lead to the satisfaction of the policy requirements.
They are directly related to the development and fairly and reasonably related
in scale and kind and so I am satisfied that they comply with the CIL
regulations.

Rights of Way

91. Local Plan policy Bicester 1 requires development within the eco-town to
reinforce connections with the wider landscape. The provisions of Schedule 21
of the Unilateral Undertaking would ensure compliance with this policy by the
provision of contributions towards improvements to Bicester Bridleway 9 and
Bucknell Bridleway 4 and so they are necessary for the development to be
acceptable in planning terms.

92. The Council’s Infrastructure Delivery Plan provides for the improvements to be
delivered in two phases, the first in 2022/23, the second possibly in 2038/39.
These timescales, and the provision within Schedule 21 of the Unilateral
Undertaking to clawback monies not spent or committed within fifteen years
means that the obligation is only likely to contribute to the first phase of
implementation. In so far as this is fairly and reasonably related in scale and
kind to the development, I conclude that it would be compliant with the CIL
regulations.

Cycle Improvements

93. Local Plan policy Bicester 1 requires development within the eco-town to
provide new footpaths and cycleways that link with existing networks. The
County Council’s Regulation 122 Compliance Statement submitted to the
Inquiry as an appendix to Caroline Ford’s proof of evidence adequately explains
the necessity of the project and its relationship to the development. The
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Council’s Infrastructure Delivery Plan confirms that both stage 1 of the
Shakespeare Drive cycle and traffic calming scheme and phase 1 of the
Middleton Stoney Road cycle route will be delivered by the year 2022/23, likely
to be well within the fifteen-year clawback period for unspent monies contained
within Schedule 22 of the Unilateral Undertaking.

The contributions contained in Schedule 22 of the Unilateral Undertaking are
therefore likely to lead to a satisfaction of the policy requirement. I conclude
that they are compliant with the CIL regulations and have taken them into
account in reaching my decision.

Traffic calming

Local Plan policy Bicester 1 requires development within the eco-town to
provide measures to prevent vehicular traffic adversely affecting surrounding
communities. Traffic modelling evidence has clearly demonstrated the effects
of the north-west Bicester development, of which the proposal forms a part, on
Middleton Stoney village. There are residential properties close to the roads
affected and so their living conditions would be affected by the increase in
traffic, necessitating a scheme of traffic calming to afford mitigation. The
Council’s Infrastructure Delivery Plan expects this scheme to be completed by
the year 2023/24. The contribution proposed in Schedule 23 of the Unilateral
Undertaking would be a proportionate contribution to this scheme and so
complies with the CIL regulations.

Monitoring

A recent legal case® has upheld the view that an administrative or monitoring
fee in a planning obligation was not necessary to make the development
acceptable. Monitoring and enforcement of planning controls is normally part
of an authority’s discretionary services, funded from its normal revenues.
However, section 6 of the eco-towns supplement to the otherwise superseded
Planning Policy Statement 1 advises that eco-towns will need to be monitored
and that arrangements should be put in place for the long-term monitoring of
eco-town standards.

For these reasons, the monitoring of development in eco-towns is a
requirement unique to developments of that kind. I therefore conclude that, in
the exceptional case of this eco-town development, monitoring fees, payable to
the County and to the District are necessary. Those proposed in Schedules 18
and 24 of the Unilateral Undertaking are directly and fairly and reasonably
related to the development in scale and kind and so I take them into account in
making my decision.

Open space

Local Plan policy Bicester 1 requires that 40% of the total gross site area
should comprise green space, of which at least half will be publicly accessible.
The network would include sports pitches and the burial ground for which
separate provision is made within the Unilateral Undertaking but it would also
include parks and recreation areas, play spaces, allotments and SUDs.

Within the Council’s Infrastructure Delivery Plan are provisions for a
Community Farm, a Country Park, a Nature Reserve, Allotments, Play Areas

6 Oxfordshire County council v SSCLG [2015] EWHC 186
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and Other Areas of Green Space. The Community Farm is expected to be
completed by the time of the 2,130 dwelling within the eco-town (circa 2028).
The Country Park would not be delivered until late in the development of the
eco town (by the 4,680 dwelling, circa 2038-9). The Nature Reserve would be
similarly late in the programme (completed by the time of the 4,900 dwelling
in the eco-town, circa 2039). The Unilateral Undertaking offers no contribution
to these projects. Instead it provides for various categories of open space to
be provided on site to meet the 40% requirement of the policy. This also
accords with the Council’s Infrastructure Plan which provides that allotments,
play areas and other areas of green space would be provided in tune with the
delivery of each phase of development.

100. The Council has a particular concern about service runs under open space.
But it should have as equal a concern about service runs under other public
spaces such as roads. Its concern is better met by requiring details of all
service runs to be submitted with the details of the layout of the scheme to be
submitted at reserved matters stage. A suggested condition sought details of
overground service runs. I have expanded this to require details to be
submitted of all service routes so that the Council can satisfy its concerns.

101. The Council is also concerned that the obligations would cease to have effect
if the open space is transferred to a Management Company. But Management
Company is defined within Schedule 16 of the Undertaking as a body “to carry
out the long term management and maintenance of any open spaces to be
managed by it”". There is to be a Management Company Structure Scheme, to
be submitted to the Council for approval which will set out its constitution
amongst other matters. Normally, a company’s constitution will set out its
purpose and objectives. There is to be a Management Company Default
Deposit available to the Council should the Management Company fail to
maintain any of the open space transferred to it and a Monitoring Payment
made to the Council so that it can check on the performance of the
Management Company in maintaining the open space. Finally, section 8 of
Schedule provides for the Council to take over the management of the open
space in the event that the Management Company fails to maintain it in
accordance with the relevant scheme and technical specification. For these
reasons I consider the Council’s concern to be ill-founded.

102. The Council is also concerned that there is no trigger point for the provision
of allotments. But clause 2.1.1 of Schedule 16 of the Undertaking provides
that implementation of the residential development shall not take place until
the phase of development within which the allotments will be delivered has
been identified. So, even though the trigger point is not identified within the
Unilateral Undertaking, there is clearly provision for it to be identified before
the residential part of the development is implemented. For that reason, I
consider the Council’s concern to be ill-founded.

103. The Council correctly observes that there is no negative obligation whereby
occupation of more than a set percentage of dwellings should not take place
until the play areas have been provided. Instead, there are positive obligations
to provide the NEAP prior to the occupation of 50% of the dwellings or of any
dwelling within 30m of the boundary of the NEAP and to provide any LAP prior
to the occupation of any dwelling within 30m of the boundary of the LAP. 1
accept that it may be more difficult to enforce a positive than a negative
obligation but the obligations are provided and are adequate.
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104. Finally the Council objects that there is no completion certificate process by
which it can control the detailed standard of provision of the areas in question.
But there is provision for the Council to inspect the completed areas and to
issue a notice if any fails to comply with the scheme agreed for its provision. It
is up to the Council to ensure, before it gives its approval to any scheme of
provision, that the scheme provides sufficient detail for it to exercise its power
of inspection on completion. Bearing in mind these provisions, I consider that
the Council’s objection has little substance.

105. I therefore conclude that the obligations contained within Schedule 16 of the
Unilateral Undertaking are necessary, directly related to the development and
fairly and reasonably related to it in scale and kind. They comply with the CIL
regulations and so I have taken full account of them in reaching my decision.

Affordable housing

106. There is no doubt but that 30% of dwellings should be provided as affordable
housing. This is required by Local Plan policy Bicester 1 and BSC3. The latter
also prescribes the proportions of affordable housing to be provided as social
rented and as intermediate tenures. In so far as the obligation set out in
schedule 12 meets these requirements it meets the three CIL tests of being
necessary to make the development acceptable in planning terms, directly
related to the development and fairly and reasonable related in scale and kind
to the development.

107. But the obligation goes well beyond those policy requirements in spelling out
in precise detail the mix of tenure and dwelling types in percentages that could
only be delivered in fractions of a dwelling. This is clearly impractical. In
advance of the approval of reserved matters which would give details of
housing types and numbers, this element of the obligation set out in the
Unilateral Undertaking has little practical meaning. I doubt that it would be
effective or could be precisely complied with.

108. In the council’'s comments on an earlier draft of the Unilateral Undertaking, it
suggests a form of words for what it calls a “"cascade” of affordable housing.
Schedule 12 of the signed Unilateral Undertaking includes a cascade of the type
suggested. Such a cascade envisages the possibility that a Registered Provider
may not be found to accept the affordable housing proposed. It then
canvasses the possibility of negotiating amendments to the affordable housing
scheme, the possibility of the Council itself producing the affordable housing
units on site and finally the possibility of accepting a commuted sum in lieu of
provision on site. This cascade, suggested by the Council, accepts by
implication the uncertainties of prescribing an affordable housing scheme at the
outline stage when no detailed scheme has been designed.

109. In similar vein, Schedule 13 of the Unilateral Undertaking provides an
opportunity for the developer to submit a Viability Review three months before
implementing the residential development. This Viability Review may lead to a
Revised Affordable Housing Scheme. These contingency arrangements are
consistent with Local Plan policy BSC3 which provides that if the promoter of a
development considers that individual proposals would be unviable an “open
book” financial analysis will be expected so that an economic viability
assessment can be undertaken. The policy goes on to envisage that this may
lead to negotiations including consideration of the mix and type of housing, the
split between social rented and intermediate housing, the availability of social
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housing grant/funding and the percentage of affordable housing to be required.
Without an option for review, the risk is that development may not proceed at
all.

110. National Planning Practice Guidance’ (Guidance) stresses that where
affordable housing contributions are being sought, obligations should not
prevent development from going forward. In the absence of a specific detailed
scheme which can be tested for viability, this consideration, together with the
provisions of Local Plan policy BSC3 persuades me that Schedule 13 of the
Unilateral Undertaking is a necessary qualification of Schedule 12.

111. The Council considers that s106A of the Town and Country Planning Act
provides a more appropriate vehicle for reviewing the affordable housing
scheme set out in Schedule 12 but subsection (4) of s106A precludes an
application for modification being made within five years of the date when the
obligation is entered into, whereas it is likely that reserved matters for the
housing development which may give rise to the need for a review are likely to
be prepared sooner than that.

112. National Guidance advises that a negatively worded condition limiting the
development that can take place until a planning obligation for the provision of
affordable housing is unlikely to be appropriate in the majority of cases. It
advises that ensuring that any planning obligation or other agreement is
entered into prior to granting planning permission is the best way to deliver
sufficient certainty for all parties about what is being agreed.

113. That advice supports the Council’s view that the assessment of viability
should take place prior to the determination of an application. But in this case
there is only an outline application. A full planning application, including all
reserved matters, has yet to be submitted, let alone determined. It is at that
stage that viability should be assessed and the specific details of an affordable
housing scheme concluded. As the experience of the present case shows, to
attempt to do so at the outline stage is somewhat futile. But, there is no
requirement to propose or agree a scheme at that reserved matters stage;
Schedule 13 only applies three months before commencement, which may well
be after reserved matters are approved, not before.

114. Nevertheless, the obligation is before me to consider. For the reasons
already stated, affordable housing is a requirement and I find both Schedules
12 and 13 compliant with policy. I therefore have no reason to find them
inconsistent with the CIL regulations. But, also for the reasons explained and
for the reasons put forward by the Council, they may be ineffective in securing
an appropriate amount or quality of affordable housing.

115. National Guidance advises that, in exceptional circumstances, a negatively
worded condition requiring a planning obligation or other agreement to be
entered into before certain development can commence may be appropriate in
the case of more complex and strategically important development where there
is clear evidence that the delivery of the development would otherwise be at
serious risk.® The present case is both complex and strategically important to
the delivery of the North-west Bicester eco-town. So, notwithstanding the

7 Paragraph: 002 Reference ID: 23b-002-20140306
8 paragraph: 010 Reference ID: 21a-010-20140306
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terms of Schedules 12 and 13, which I have taken into account as described
above, I impose a condition.

Strategic Highway

116. The Strategic Link Road or Strategic Highway is the realignment of Howes
Lane. It is shown on the Parameter Plans as part of the development proposal
but it is the intention that only part of it will be constructed in connection with
the present development. The remainder will be constructed by another party.

117. As previously noted, until the Strategic Link Road is fully constructed, the
extent of development of the current appeal proposal must be limited so that
the capacity of the highway infrastructure at the junction of Howes Lane and
Bucknell Road is not exceeded. Its construction is therefore necessary for the
full development of the current appeal proposal to proceed.

118. Furthermore, as previously noted, the construction of the Strategic Link
Road is necessary to improve the living conditions of those residential
properties bordering the east side of Howes Lane. This is one of the potential
planning benefits of the proposed development which it is necessary to secure.

119. It is therefore necessary to secure arrangements for the contribution to the
complete construction of the Strategic Link Road to be made by the appeal
development. For these reasons I am convinced that the obligations contained
in Schedule 27 of the Unilateral Undertaking are necessary to make the
development acceptable in planning terms.

120. Both the Council’s Infrastructure Delivery Plan and the Anticipated
Construction Programme submitted by Barton Wilmore on behalf of
A2Dominion confirm that the expected completion date for the Strategic Link
road including the tunnel under the railway would be in the financial year
2021/22. In any event, Schedule 27 does not appear to include a clawback
clause requiring repayment if the contribution is not spent within a defined
period, although the draft licence would endure for only 15 years. I am
therefore satisfied that the contribution payable will effectively contribute to
the delivery of the project.

121. The provisions of Schedule 27 are directly related to the development in that
a licence to access the land to construct the Strategic Highway may be
requested by the County Council at any time after a date six weeks after the
grant of planning permission and an executed licence must be delivered within
fourteen days of the County Council’s request. I make no comment on the
contents of the draft licence because, as a draft, it is still open to negotiation
between the parties and the Unilateral Undertaking contains a facility for
resolving disputes between the parties. For reasons explained below, I have
included a condition which limits development of the appeal site in terms
consistent with those used in the draft licence, so the Council’s concerns about
the inability of the trigger point to be reached need not apply even if the finally
delivered licence does not differ from the draft included in the Unilateral
Undertaking.

122. No implementation of the appeal development may proceed until an
agreement has been entered into for the owner and developer of the appeal
site to contribute 1.73% of the costs of completing the Strategic Link Road.
That percentage is calculated by reference to the appeal site’s proportion of the
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total housing quantities expected to be delivered in the North-West Bicester
eco-town and so is fairly and reasonably related in scale and kind to the
development. It is implausible to expect the developer to enter into this aspect
of the obligation on the coming into effect of the planning permission prior to
implementation of the appeal development, since that would require the
developer to commit to a substantial contribution to the road construction costs
before the developer could be confident of the development itself providing the
funding involved.

123. The appellant has noted that the definition of Strategic Road Land includes
an incorrect drawing reference number but that the correct drawing has been
attached to the Undertaking. It is correctly identified as Plan 2 in accordance
with the reference to Plan 2 in the definition of Strategic Road Land, so the
referencing error is self-evident. I therefore accept the appellant’s assurance
that it does not render the Unilateral Undertaking incapable of correct
interpretation.

124. The Council is concerned that Plan 2 does not include a drainage channel
which will need to be used for off-site drainage of the new road. But the plan
does not show any of the arrangements which would be necessary to deal with
drainage from the road which is inevitably going to involve discharge to drains
not included within the land dedicated to the road itself, so I do not regard this
as a fatal circumstance. In any event, I note the appellant’s contention that
the extent of land shown in Plan 2 is greater than that shown in the fall-back
permissions.

125. 1 therefore conclude that the obligations contained in Schedule 27 of the
Unilateral Undertaking comply with the CIL regulations. I have therefore taken
full account of them in reaching my decision on the appeal proposal.

Zero Carbon

126. Local Plan policy Bicester 1 requires the application of design standards
including zero carbon development. What is meant by zero carbon
development is explained by section ET 7 and ET 9 of the eco-towns
supplement to the otherwise now cancelled Planning Policy Statement 1. It
concerns carbon dioxide emissions from energy use from locally produced
energy and energy provided by or fed into central networks. Dwellings are
expected to demonstrate high levels of energy efficiency in the fabric of the
building and to achieve carbon reductions from space heating, ventilation, hot
water and fixed lighting of at least 70% relative to current Building
Regulations.

127. An Energy Assessment for the development has already been prepared by
Silcock Dawson and Partners (submitted to the Inquiry as Core Document
CD1al). This amounts to a strategy for achieving the development’s
contribution towards a zero carbon development. As noted in the Council’s
committee report, the Council’s consultants, Bioregional, have advised that the
strategy proposed would not necessarily result in a truly zero carbon
development.

128. However, what is needed is not so much a further strategy, more the
identification of measures which will result in a zero carbon development and to
provide for their implementation, which can be done through conditions,
considered below (though I note that achievement of BREEAM “Very Good”
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standard for non-residential buildings with a capability of achieving “Excellent”
standard is anyway required by the obligation included in Schedule 17 of the
Unilateral Undertaking).

129. 1 therefore conclude that the obligations contained in Schedule 14 of the
Unilateral Undertaking are unnecessary and so do not comply with the CIL
regulations. I therefore take no account of them in making my decision.

Construction standards

130. As noted above, the development is expected to be a zero carbon
development. For non-residential buildings, the achievement of BREEAM
“Excellent” standard is an important contribution to that aim. That particular
requirement of Schedule 17 of the Unilateral Undertaking is therefore
necessary (though not sufficient by itself) to make the development acceptable
in planning terms. I am satisfied that the requirement complies with the CIL
regulations and have therefore taken it into account in making my decision.

Materials sourcing

131. Local Plan policy Bicester 1 requires development to promote the use of
locally sourced materials. That particular element of Schedule 17 of the
Unilateral Undertaking is therefore necessary to make the development
acceptable in planning terms. I consider that it complies with CIL regulations
and have therefore taken it into account in making my decision.

Training and employment plans

132. Paragraph 19 of the NPPF records the government’s commitment to ensuring
that the planning system does everything it can to support sustainable
economic growth. The argument that that includes requiring the provision of
construction apprenticeships through new development is a compelling one and
so I am convinced that the requirements in Schedule 10 of the Unilateral
Undertaking are necessary, directly related to the development and fairly and
reasonably related to it in scale and kind. I have therefore taken these into
account in reaching my decision.

Routeing agreement

133. Paragraph 8.6.7 of the submitted Environmental Statement advises that
Middleton Stoney Road is a rural link providing access to Bucknell to the north
with a route to junction 10 of the M40. It is not a route via which to encourage
HGV movements. As such a routeing restriction to preclude such movements
during construction is appropriate with all movements routeing via the
B4030/A4095 roundabout onto the perimeter road (Vendée Drive) to the south.

134. Paragraph 4.3.2 of the Unilateral Obligation commits the developer to enter
into a routeing agreement substantially in the form recommended by the
Environmental Statement but with the additional provision that it would apply
to the subsequent operation of the development, not just its construction. For
the reasons given in the Environmental Statement, I consider it is necessary,
directly related to the development and fairly and reasonably related in scale
and kind to the development.

135. It passes the CIL tests and I have taken it into account in making my
decision but it would only be triggered by the commencement of the
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136

137.

138

139

140

141.

employment development, whereas the recommendations of the Environmental
Statement are not so restricted. Accordingly, I have imposed a condition
requiring a Construction Method Statement to be submitted. This would
provide an opportunity for the Local Planning Authority to secure a routeing
agreement for the construction of the residential part of the development when
details of the Construction Method Statement are submitted. It would not be
necessary or practical to require a routeing agreement for the subsequent
operation of the residential development but for the employment development
the routeing agreement incorporated into the planning obligation would
continue to apply.

Highways agreements

. The permanent highway works at Middleton Stoney Road are integral to the
larger part of the employment development. The temporary highway works at
Howes Lane are integral to the residential part of the development. It would
be unacceptable for the development to take place without the two accesses
being first constructed. Because their construction involves works to the
existing highway, it will be necessary for the developer to enter into a s278
agreement with the County Council for these works to be delivered.

However, it is government policy, set out in paragraph 203 of the National
Planning Policy Framework that planning obligations should only be used where
it is not possible to address unacceptable impacts through a planning condition.
A planning condition can require that no other development on site should take
place until the two accesses have been formed. To comply with that condition
will inevitably require the developer to enter into the necessary s278
agreements and so it is not necessary for that to be required by a planning
obligation.

. I therefore take no account of the planning obligation set out in Schedule 26
because it is unnecessary and so does not comply with the CIL regulations.

Design

. In their closing submissions, both main parties deal with this issue
summarily. I will do the same.

. Local Plan policy Bicester 1 requires high quality exemplary development and
design standards and a well designed approach to the urban edge. Local Plan
policy ESD 15, which applies throughout the Cherwell District, requires all new
development to meet high design standards. So, policy Bicester 1 does not
place a different requirement on the appeal site. Good design is a universal
requirement as paragraphs 56 and 57 of the NPPF make clear.

It therefore follows that it should not be necessary for the appeal proposal to
be subject to special arrangements for considering its design qualities. It is
reasonable to expect that the Council will be able to apply its policies through
the normal operation of its development control system. I therefore conclude
that the absence from the Unilateral Undertaking of any arrangements for a
Design Panel or similar do not make the appeal proposal unacceptable or in any
way contrary to planning policy.
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Conditions

142. The two main parties sought to agree on a draft list of conditions to be
submitted during the Inquiry but, in the event were only able to submit a
travelling draft pursued by several commentaries subsequent to the Inquiry
sessions (Inquiry documents 14e, 21 and 23). Some suggested conditions
have already been discussed in this decision letter. I have considered all
suggested conditions in the light of advice contained in national Guidance and
by reference to the model planning conditions contained in Appendix A of the
otherwise cancelled Circular 11/95 the Use of Conditions in Planning
Permissions, preferring the wording of the latter where appropriate.

143. Firstly, I make a general observation. The grant of outline permission does
not give carte blanche for a developer to do as it pleases in submitting
reserved matters. A permission given in outline does not waive away the
requirements of development plan policies. The details to be submitted in
pursuit of reserved matters still fall to be considered against development plan
policy and if they contravene that policy they may be denied approval. Itis
therefore not necessary for me to impose conditions on this outline consent
which simply reiterate the requirements of policy; the policies continue to apply
in any event.

Parameter plans

144. The first five conditions are standard conditions which I have adjusted to
reflect the circumstances of the case, including the possibility of phasing
development. Conditions 6 to 10 apply the provisions of the Parameter Plans
as required by the courts, together with the drawings for the two approved
accesses. The recommendations of other documents submitted with the
application are picked up in other conditions. Conditions 12 and 13 limit the
development to the quantities of development which have been evaluated in
the Environmental Statement.

Size of employment units

145. I have not included a condition limiting the size of units to be provided on
plot 3 because although the North West Bicester Masterplan Economic Strategy
identifies a demand for units smaller than 500 sq m and the appellant’s
evidence suggests that they intend to provide start-up business space in any
event, there is no information to show that there is a need for units below the
suggested size threshold to the exclusion of others. Contrary to the reason
given in the draft Conditions Schedule circulated at the Inquiry, Local Plan
policy Bicester 1 does not appear to require a range of commercial uses. In
any event layout is a reserved matter so the Council will have the opportunity
to consider the acceptability of the layout when details of that matter are
submitted at a later date.

Design Codes

146. For reasons similar to my reasons for finding the Unilateral Undertaking
acceptable without a requirement for a special arrangements for considering its
design qualities, I do not consider that conditions are necessary requiring
either the submission of a Design Code or an Urban Design Framework prior to
the submission of details of reserved matters of appearance, landscaping
layout and scale. Local Plan policy ESD 15 asserts that for major

https://www.gov.uk/planning-inspectorate 31



https://www.gov.uk/planning-inspectorate

Appeal Decision APP/C3105/W/16/3163551

sites/strategic sites and complex developments, Design Codes will need to be
prepared in conjunction with the Council and local stakeholders to ensure
appropriate character and high quality design is delivered throughout. But no
design code for the whole of the North-west Bicester eco-town, to which the
development might be expected to comply through the requirements of a
condition, has been produced. The Council will be able to judge for itself
whether the substantive requirements of policy ESD 15 would be met when
details of reserved matters are submitted.

Building for Life

147. Likewise, I do not impose a condition (agreed by both main parties)
requiring the submission of a document showing how the residential
development would achieve “Built for Life” status. Although the government
attaches great importance to the design of the built environment, simply
producing a document would not, of itself, achieve that aim. Appearance,
landscaping, layout and scale are reserved matters. When those details are
submitted, the Council will be in a position to consider whether they comply
with Local Plan policies Bicester 1 and ESD15 which require development to be
compatible with up to date urban design principles, including Building for Life.

Dwelling mix

148. For much the same reason, I do not impose a condition (agreed by both
main parties) requiring the submission of a schedule of dwelling mix to accord
with the requirements of Local Plan policy BSC4. Either the details of the
reserved matters, when they are submitted, will demonstrate compliance with
Local Plan policy BSC4, or they will not. Either way, it is open to the Council to
decide whether the submitted details are acceptable or not, irrespective of the
submission or otherwise of a schedule. A condition requiring the submission of
a schedule is unnecessary.

Information technology

149. Suggested conditions requiring both employment and residential buildings to
be fitted with devices showing real time energy and travel information in
accordance with details to be submitted for approval and to facilitate high sped
broad band provision are necessary because reserved matters would not
provide such details yet Local Plan policy Bicester 1 requires housing to have
real time energy monitoring systems, real time public transport information
and superfast broadband access. The same provision in the employment
development would contribute towards achieving the objectives of the eco-
town.

Climate change

150. The NPPF advises that planning plays a key role in helping shape places to
secure radical reductions in greenhouse gas emissions, minimising vulnerability
and providing resilience to the impacts of climate change amongst other
matters. To mitigate and adapt to climate change local planning authorities
should adopt proactive strategies.

151. For this development it is suggested that a condition require the submission
of a statement identifying and explaining the development’s adaptation to the
impact of a set of defined climate change parameters. Whilst this information
would no doubt be helpful to the Council in evaluating the details of reserved
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matters when they are submitted, it fails the tests of precision and
enforceability in that although it sets performance requirements it does not
make clear exactly what the substantive features are which the condition is
expected to produce which would need to be incorporated into the
development, it does not require their incorporation and it does not require
their retention in operation.

152. Paragraph ET 8.2 of the eco-towns supplement to the now otherwise
cancelled Planning Policy Statement 1 advises on what is involved in dealing
with climate change. Eco towns should deliver a high quality local environment
and meet the standards on water, flooding, green infrastructure and
biodiversity taking into account a changing climate for these as well as
incorporating wider best practice on tackling overheating and impacts of a
changing climate for the natural and built environment.

153. Design to achieve a high quality local environment is considered elsewhere
in this decision. In other parts of this decision I have considered substantive
requirements for the submission of details concerning water, green
infrastructure, surface water drainage and biodiversity. There is no information
to show that these details cannot be adequately examined for their resilience to
the climate change parameters identified by the Council in its Note dated 30
October in respect of planning conditions. The Council has powers to require
the submission of further information if the details submitted are inadequate.
No further condition is required.

154. Best practice in tackling overheating through planning concerns layout,
glazing and the cooling effects of trees and water bodies. Other matters, such
as insulation are dealt with through the Building Regulations. Appearance,
layout and landscaping are reserved matters for which details are required in
any event by other conditions. There is no information to show that the details
to be submitted cannot be evaluated by the Council to establish whether they
would comply with the requirement of Local Plan policy Bicester 1 which
requires the incorporation of best practice on tackling overheating, taking
account of the latest UKCIP climate predictions. The Council has powers to
require further information if the details submitted are inadequate. No further
condition is required.

Noise

155. Paragraph 10.7.34 of the Environmental Statement June 2017 predicts that
while large areas of the residential development site will experience BS8233
compliant internal noise levels with windows open for ventilation, plots close to
the Strategic Link Road would require acoustic alternative means of ventilation
such as a Mechanical Ventilation with Heat Recovery (MVHR) system to
minimise the likelihood of overheating. Details of such provision would not
normally be provided as part of reserved matters applications and so a
condition, as agreed by the two main parties, is necessary to ensure that
provision is made.

156. Whilst there are no details currently before me it may be supposed that the
employment development proposed in this development would house plant and
machinery and would emit noise. Table 17 of the submitted Environmental
Statement suggests target noise criteria for inclusion in a condition limiting the
noise which can be emitted from the employment development.
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157. Because I have included the recommendations of the Environmental
Statement in relation to construction noise within condition 24 (x) the separate
condition about construction noise levels agreed between the two main parties
is unnecessary and so I do not impose it.

Embedded carbon

158. Local Plan policy Bicester 1 requires the use of low embodied carbon in
construction materials. Information to judge whether this policy is being
complied with would not normally be provided as part of the submission of
reserved matters and so a condition is necessary to ensure that details are
provided.

Access

159. The submitted Unilateral Undertaking makes no provision for the closure and
removal of the temporary access on to Howes Lane following the completion of
the Strategic Link Road. The diversion of Howes Lane, allowing for its closure,
is one of the planning benefits of the appeal proposal, so it is hecessary to
ensure that this is not stymied by the retention of the temporary access longer
than is needed. Conditions are therefore imposed to ensure that this takes
place and that existing accesses from the site onto Howes Lane are stopped up.

160. Accesses to the residential development from the Strategic Link Road are
not approved as part of this outline permission. They remain as reserved
matters details of which are reserved for later consideration. It is therefore not
necessary for a condition to require their submission or for their construction
prior to the occupation of the residential development. Such a condition may
become necessary and appropriate when reserved matters details are
submitted.

161. Details of layout and further details of access to and within the residential
development are not submitted as part of this application. They remain as
reserved matters and so it is not necessary for a condition to require the
submission of details of footpath linkages to Howes Lane, Shakespeare Drive
retail and community facilities and King’s Meadow Primary School. It will be for
the Council to consider their adequacy when details of reserved matters are
considered. But these details would not normally include the provision of
details of signage. Signage would be necessary to encourage and maximise
the habit of walking in accordance with the requirement of Local Plan policy
Bicester 1to maximise the potential for walkable neighbourhoods. A condition
is therefore imposed to require the submission of details of signage and their
implementation.

Travel plan

162. Implementation of a travel plan to reduce reliance on the private car is a
requirement of Local Plan policy Bicester 1. This would not be routinely
submitted as part of reserved matters and so a condition is necessary to secure
its submission and implementation. Provision is made within Schedule 24 of
the Unilateral Undertaking for a financial contribution to the County Council for
its monitoring. I have already noted that this would comply with the CIL
regulations.
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Bus stops

163. Much of the length of the roads along which the bus service to serve north-
west Bicester would pass would be provided by other developers. The
Unilateral Undertaking makes provision for a financial contribution to the
provision of bus stops. Other than on Middleton Road, the details presently
submitted do not show the location of bus stop infrastructure to be provided.
Not every phase of the scheme will include a bus stop. As the Council remarks,
these need to be planned holistically. The allocation of bus stops to phases of
development is therefore required as part of the phasing plan. In so far as bus
services would require locations for bus stops on roads provided as part of this
development, reserved matters would not automatically show these details and
so it is necessary that their submission and implementation be required by
condition.

Contaminated land

164. Table 3.1 of the submitted Environmental Statement points out that trial
trenching was carried out for the archaeological assessment of the site and that
historical maps identify that the site has been in agricultural use since 1881
and has had no other uses. It concludes that it is not considered that there is
any potential for significant contamination of the site and scoped ground
conditions and contamination out of further assessment. I have no reason to
disagree.

165. National Guidance advises that if there is a reason to believe contamination
could be an issue, developers should provide proportionate but sufficient site
investigation information. That is not the case here, because there is no
reason to believe that contamination could be an issue. I do not therefore
impose any conditions requiring further investigation or remediation other than
that requiring remediation if contamination is unexpectedly found during
construction.

Biodiversity

166. Local Plan policies Bicester 1 and ESD10 require the development to achieve
a net biodiversity gain. Appendix 6.2 of the Environmental Statement June
2017 and the Biodiversity Offsetting Metric Assessment of July 2015
demonstrate that the achievement of a net biodiversity gain is possible across
the site as a whole but, as the Council recognises in its Note dated 13 October
2017 in respect of planning conditions, this is dependent upon detailed matters
that can only be fully assessed at the reserved matters stage. The suggested
draft condition calls for the production of a scheme demonstrating net
biodiversity gain. But that is just what Appendix 6.2 of the Environmental
Statement and paragraph 3.4 of the Biodiversity Offsetting Metric Assessment
already do; what is now required is to put that strategy into effect.

167. Paragraph 5.4 of Appendix 6.2 of the Environmental Statement June 2017
summarises four planning controls needed to secure a mitigation and
enhancement strategy:

e Secure the retention and enhancement of retained hedgerows and trees.
The trees and hedgerows to be retained and enhanced are shown on
parameters plans 04A and 05A. These are secured by conditions 9 and
10. No further condition is necessary.
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Secure the production and implementation of a Construction
Environmental Management Plan. This is secured by condition 24,
particularly subsection (x). No further condition is necessary.

Provide financial contributions to off-site mitigation for farmland birds.
This is provided by Schedule 9 of the Unilateral Undertaking. No further
condition is necessary.

Secure the production of a habitat management plan. The habitats
required are listed in paragraphs 4.3 and 4.4 of Appendix 6.2 of the
Environmental Statement June 2017 and in paragraph 3.4 of the
Biodiversity Offsetting Metric Assessment of July 2015. To some extent
their retention and/or provision (as appropriate) is already secured by
the degree to which they are included in parameters plans 04a and 05A
which are secured by conditions 9 and 10. But in any event, landscaping
is a reserved matter. When details of this reserved matter are
submitted, the Council will be able to judge for itself whether they meet
the expectations of the Strategy (including the recommendation in
paragraphs 3.25 and 3.28 of Appendix 6.2 to the Environmental
Statement June 2017 and paragraph 3.4 of the Biodiversity Offsetting
Metric Assessment that ten bat boxes and ten bird nesting boxes be
provided® together with a number of log piles for the benefit of
amphibians, reptiles and invertebrates and the recommendations in
paragraphs 3.20, 3.23 and 3.30 that detailed proposals be founded on
up to date surveys of badgers, bats and reptiles) and so to decide
whether to approve the details or not. It is not incumbent upon the
Council to approve details which do not comply with Local Plan policies
Bicester 1 and ESD 10. No further condition is necessary to secure the
submission of these details.

If, when considering the submission of reserved matters relating to
landscaping, the Council considers that a plan for their future
management is necessary, it can impose a condition requiring one at
that stage. Because I do not have details of the landscaping proposed
before me, I cannot come to the view that the condition (agreed by both
parties) requiring a management plan is necessary now and so I do not
impose it.

168. Although not specifically recommended in the submitted Biodiversity
Strategy, condition 11 is necessary to prevent the removal of trees and hedges
when birds are nesting.

Trees and hedgerows

169. Because the protection of trees and hedgerows is shown on a parameters
plan which is to be secured by condition, there is no necessity for the separate
suggested conditions agreed between the two main parties. I have therefore
not imposed them.

° The submission of reserved matters relating to appearance will allow for consideration of whether the
recommendation for the provision of bird and bat boxes is followed through on houses so as to meet the
requirements of Local Plan policies Bicester 1 and ESD10
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Air quality

170. Tables 9.13 and 9.14 of the submitted Environmental Statement predict that
the development will have negligible effects on air quality. I have no
information to cause me to come to a different conclusion. For that reason I do
not impose the conditions related to air quality sought by the Council.

External activity

171. The layout of the development, including the employment element, is a
reserved matter. When details of this reserved matter are submitted for
approval, the council will be able to assess whether there would be any areas
where goods, materials, plant or machinery would be likely to be stored,
repaired, operated or displayed in the open and whether such areas would
need to be screened in any way in order to safeguard the visual amenities of
the area in accordance with Local Plan policy C28. If such screening is
necessary it would be open to the Council to require such by a condition at that
stage or to decline to approve the details for the reason of conflict with policy.

172. For the present, because I have no details of the layout of the employment
development before me, I am not in a position to conclude that such a
condition is necessary. Therefore I do not impose the suggested condition
(agreed between the two main parties) prohibiting open air activity without the
prior express consent of the Council.

External lighting

173. Details of reserved matters do not include external lighting. Because the
design of external lighting can have adverse effects on ecology and biodiversity
both surrounding and within the site, as is recognised in the submitted
Environmental Statement it is necessary for the Council to be able to ensure
that its design does not cause harm. For that reason a condition requiring the
submission and approval of details is required.

Water supply

174. A condition is suggested which would require a study of the existing water
supply infrastructure to be carried out, to identify any additional infrastructure
necessary to serve the development and to prevent the occupation of the
development until any additional supply required has been provided. The
wording of the condition is disputed but neither party disputes its necessity.

175. It was said at the Inquiry that it was a condition requested by Thames
Water. However, I have no further information to substantiate this report.
Thames Water’s only submitted comment on this application, dated 23
October 2014 and repeated on 26 August 2015 is an informative about the
minimum pressure and flow rate which Thames Water aims to provide.

176. 1Itis a principle of a planning condition that it should not derogate from the
grant of permission. Yet this suggested condition implies a suspicion that there
may not be an adequate water supply to serve the development. There can be
no presumption that, if an inadequate water supply is identified, the
inadequacy can be rectified. Yet, if it is not, the occupation of the development
would be prevented, thus having the effect of negating the benefit of the
permission. For that reason it is not a condition which I could legitimately
impose.
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177. The adequacy of a water supply is fundamental to a development. Without
it, it might be necessary to dismiss this appeal and refuse permission.
Notwithstanding the hearsay information reported at the Inquiry, written
comment from Thames Water does not support the contention that there is, or
may be, an inadequate water supply. Accordingly, I am not convinced either
that the appeal needs to be dismissed or of the necessity of the condition
suggested and so do not impose it.

178. Local Plan policy Bicester 1 requires water efficiency and demand
management. Details of reserved matters are unlikely to provide the
information to allow an assessment of the proposals’ compliance with this
policy, so conditions are necessary (agreed by the two main parties) to require
details to be submitted.

179. A further condition is suggested seeking submission of details of a strategy
to work towards water neutrality. Yet water neutrality, as described in
paragraph ET17.5 and Annex B of the eco-towns supplement to the otherwise
cancelled Planning Policy Statement 1 is concerned with achieving development
without increasing overall water use across a wider area and so its
achievement would not be within the scope of a single development.

180. According to paragraph ET 17.5 of the eco-towns supplement there are three
strands to achieving water neutrality within a water cycle strategy:

e Limiting the impact of new development on water use (the two
conditions described above would achieve this in the case of this appeal
development) and making plans for additional measures within the
existing building stock of the wider area. This latter element is clearly
outside the scope of the current appeal proposal so no additional
condition is necessary.

e Equipping new homes to meet the water consumption of level 5 of the
Code for Sustainable Homes. The Code for Sustainable Homes has now
been withdrawn but the suggested condition to limit the water
consumption of the residential element of the development sets an
equivalent requirement, so no additional condition is necessary.

e Equipping non-domestic buildings to meet similar high standards of
water efficiency. The suggested condition to limit the water consumption
of the employment element of the development meets this requirement
so no further condition is necessary.

Drainage

181. Reserved matters do not require the submission of details of surface water
or foul drainage. Yet it is necessary for the local planning authority to consider
whether the development makes acceptable provision for these matters so I
impose a condition to require the submission of details and their subsequent
implementation. Until details are known, it is not possible to identify the
necessity of requiring a scheme of maintenance, so I do not impose the
suggested condition requiring such.

Archaeology

182. An archaeological evaluation of the site was carried out in March 2013 by
Northampton Archaeology. It identified two distinct areas of archaeological
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activity. Trial trenching was carried out. The report makes no
recommendation either for or against further work but the County
archaeologist seeks a programme of archaeological investigation because of the
two areas of interest identified. I have adjusted the draft conditions suggested
and agreed by both parties to relate specifically to the identified areas of
interest.

Zero Carbon

183. As noted earlier, an Energy Assessment of the development has already
been prepared and assessed by the Council’s consultants, Bioregional. Their
response has raised concerns with an apparent lack of commitment to a truly
zero carbon development. But, as the Council’s committee report correctly
notes, it is the achievement of zero carbon on the North-West Bicester site
overall which is the key.

184. As paragraph ET7.1 of the eco-towns supplement to the otherwise
superseded Planning Policy Statement 1 points out, “the definition of zero
carbon in eco-towns is that over a year the net carbon dioxide emission from
all energy use within the buildings on the eco-town development as a whole
are zero or below.” I take particular note of the use of the words “as a whole”
to infer that it is not necessary for every individual development within the eco-
town to be zero carbon so long as deficiencies on one site are made up by
better performance on another site. That interpretation is confirmed by
footnote 6 of the eco-towns supplement; “This definition of zero carbon applies
solely in the context of eco-towns and applies to the whole development rather
than to individual buildings.”

185. I note the advice of Silcock Dawson and Partners that it is not commercially
viable to install the required levels of photovoltaic panels to achieve zero
carbon dioxide emissions from the employment development. That may, or
may not, turn out to be the case when details of reserved matters are to be
submitted. I also note the Council’s acknowledgement (in paragraph 5.68 of
its January 2016 officer report) that “this site has some constraints in relation
to the scale of the residential aspect of the scheme as well as the uncertainty
over who may ultimately occupy the commercial buildings.”

186. I concur with the Council’s intention that “s106 obligations/conditions are
used to carefully control this development such that additional energy
information is required to be submitted and considered.” The NPPF advises
that planning obligations should only be used where it is not possible to
address unacceptable impacts through a planning condition.

187. Even though the Energy Assessment submitted by the appellant may not
necessarily have led to a truly zero carbon development, it points to the details
about which information needs to be submitted. Those details include:

e Insulation better than Building Regulation values
e Target air permeability of less than 3 cu.m/hr/sq.m
e Dwellings to have a balanced ventilation system with heat recovery

e Dwellings to be provided with 100% low energy luminaires
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e Provision for dwellings to be connected to the intended district heating
network with interim provision of site-wide combined heat and power
unit

e Dwellings to be fitted with photovoltaic panels

e Employment buildings to be fitted with high efficiency fluorescent
luminaires with daylight compensation controls

e Employment buildings to be heated by ground source heat pumps or
biomass boilers to meet the requirements of BREEAM Enel for an
“Excellent” rating.

Those details would not normally be supplied in the submission of reserved
matters and so, with the exception of the last point which is secured by the
provisions of Schedule 17 of the Unilateral Undertaking, need to be secured by
conditions.

188. Because the measures recommended by the appellant’s consultant do not
add up to a truly zero-carbon development (for example, the consultant’s
report specifically excludes consideration of appliances because they belong to
residents, yet white goods are commonly supplied by housing developers as
part of a scheme), I do not simply translate the recommended measures into a
condition. More needs to be done to achieve an acceptable scheme. The
appellant has suggested the words of a condition which the Council confirms
was used for what is known as the Exemplar site (also part of the north-west
Bicester eco-town) (planning permission 10/01780/HYBRID). As that condition
has led to the submission of an acceptable scheme which is now being built
out, I am confident that a similar condition, adjusted to reflect the phasing
intended for the present proposal, would do the same in the present case.

Conclusion

189. The eco-towns supplement to Planning Policy Statement 1 asserts that eco-
towns are exemplars of good practice. It notes that their standards are more
challenging and stretching than would normally be required for new
development. But it does not require their achievement to be complex, difficult
or costly.

190. In essence, that issue underlies the arguments in this case. Neither main
party argue against the principle of developing this site for the purposes
intended. Their disputes focus on the terms of the planning obligations and
conditions to be attached to any permission. By close examination of the
Unilateral Undertaking and the suggested conditions I have found that an
acceptable development may be permitted with a lesser extent of obligations
and conditions than the fall-back position but without compromise to the
objectives of the eco-town concept or to the substantive outcome of the
development.

191. With those provisions of the Unilateral Undertaking which I have endorsed as
compliant with the CIL Regulations in place, together with the application of the
thirty-three conditions appended to this decision, I conclude that the proposal
would have an acceptable effect on the generation of employment, the
landscape character of the area, the supply of affordable housing, the supply of
and demand for community, social and transport infrastructure, highway safety
for pedestrians, the provision of green infrastructure, biodiversity and the
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demand for and supply of transport. It would comply with Local Plan policies
Bicester 1, SLE1, ESD13 and ESD15 which have been described previously in
this decision. For these reasons the appeal is allowed.

®. W. Clark,

Inspector
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Additional DOCUMENTS submitted at Inquiry

1 CDC and OCC Position Statement on Unilateral Undertaking (with
Annex 1 and 2, position statement on matters set out in letter
from Quod to CDC dated 6.9.2017, note on pooled contributions,
Additional Position statement concerning contributions to County
Council and notes on 14 class primary school pricing
Appellant’s response to Councils’ Position statements
Appeal decision APP/C3105/A/14/2213263
Letter dated 6 September 2017 from Tim Waring to Caroline Ford
Letter dated 12 September 2017 from Derwent Green Residents
Group
Appeal decision APP/C3105/A/12/2178521
Bundle of highway drawings
a. Drawing 14042-30 revision B
b. Drawing 14042-32 revision E
c. Drawing 14042-34 revision C
d. Drawing 14042-25-2 revision a
e. Drawing 14042-45 revision f
8 Bundle of revised Parameter Plans
a. Drawing number 4216_SK_202_A
b. Drawing number 4216_SK_203_A revision C
c. Drawing number 4216_SK_204_A revision A
d. Drawing number 4216_SK_205_A_ revision E
e. Drawing number 4216_SK_206_A_ revision A
9 Agreed matters Ecology
10 Statement of Common Ground Highway and Transportation Issues
11  Statement of Common Ground
12 Note on further amendments to Parameter Plans

au P WwWN

N O

Additional DOCUMENTS submitted by arrangement following Inquiry adjournment

13 Letter from Barton Willmore dated 13 September 2017 with
Anticipated Construction Programme for Rail Bridge and Strategic
Link road
14  Bundle of documents comprising Council’s comments on draft
Unilateral Undertaking
a. Joint response by Cherwell DC and Oxfordshire CC
b. Draft undertaking with tracked changes dated 13.10.17
c. Note in respect of Community Development Workers,
Community Development Fund and Community Led
management Organisation
d. Infrastructure Delivery Plan dated 13 .10.17
e. Note on planning conditions
15 Rule 6 party’s comments on draft Unilateral Undertaking
16 a. Unilateral Undertaking signed and dated 23 October 2017
b. Note on Unilateral Undertaking
17  Appellant’s comments on representations to Amended Parameter
plans
18 Core Documents 24b and 25
19  Council comments on draft licence appended to Unilateral
Undertaking
20 Corrections to Schedule 27 of Unilateral Undertaking
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21 Appellant’s response to Document 14(e)
22  Council’s Closing Submissions

23  Council’s response to Document 21

24  Appellant’s Closing Submissions
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CONDITIONS

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

Details of the access (in so far as not approved in this decision),
appearance, landscaping, layout, and scale, (hereinafter called "the
reserved matters") of any phase of development shall be submitted to
and approved in writing by the local planning authority before any
development of that phase takes place and the development shall be
carried out as approved.

No development shall take place until a phasing plan for the whole
development has been submitted to and approved in writing by the local
planning authority indicating the landscaping, open space, play facilities,
affordable housing, cycle ways, footpaths and public transport facilities to
be provided in each phase. Development shall be carried out in
accordance with the phasing plan.

Application for approval of the reserved matters for the first phase of
residential development and the first phase of employment development
shall be made to the local planning authority not later than 3 years from
the date of this permission.

Application for approval of the reserved matters for the remaining phases
of development shall be made to the local planning authority not later
than 5 years from the date of this permission.

The development hereby permitted shall take place not later than 2 years
from the date of approval of the last of the reserved matters to be
approved.

The access to the development hereby permitted shall be carried out in
accordance with Parameter Plan 06A, drawing number 4216_SK_206_A__
revision A and the following approved plans:14042-30 revision B and
14042-32 revision E. No residential development nor any employment
development on plot 3 shall be occupied until the access shown on
drawing 14042-32 revision E has been completed to a standard capable
of being adopted by the local highway authority. No employment
development on plot 4 shall be occupied until the access shown on
drawing 14042-30 revision B has been completed to a standard capable
of being adopted by the local highway authority.

No development shall take place other than in accordance with the Land
Uses shown on Parameter Plan 02A, drawing number 4216_SK_202_A.

The height of the development hereby permitted shall not exceed the
limits shown on Parameter Plan 03A, drawing number 4216_SK_203A
revision C

No development on any phase shall be occupied until the planting
proposals shown on Parameter Plan 04A, drawing number
4216_SK_204_A revision A and encompassed within that phase have
been carried out.

No site clearance, preparatory work or development shall take place on
any phase until a scheme for the protection of the trees and hedgerows
in that phase shown to be retained on Parameter Plan 05A (drawing
number 4216_SK_205_A_ revision E (the tree protection plan) shall have
been submitted to and approved in writing by the local planning
authority. The scheme for the protection of the retained trees and
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11)

12)
13)

14)

15)

16)

17)

18)

hedgerows shall be carried out as approved. No tree or hedgerow shown
to be retained shall be cut down, uprooted, destroyed, pruned, cut or
damaged in any manner, other than in accordance with Parameter Plan
05A, without the prior written approval of the local planning authority. If
any tree or hedgerow shown to be retained is cut down, uprooted or
destroyed or dies another tree or hedgerow shall be planted at the same
place within the following planting season and that tree shall be of such
size and species as may be specified in writing by the local planning
authority.

No removal of hedgerows, trees or shrubs shall take place between 1st
March and 31st August inclusive.

No more than 150 dwellings shall be constructed on the site.

No more than 53,000 sq m of employment floor space shall be
constructed on the site, of which no more than 80% shall be utilised for
purposes falling within Class Blc or B2 (including ancillary uses) and no
more than 70% within Class B8 (including ancillary uses) of the Town and
Country Planning (Use Classes)(England) Order 1987 (or their equivalent
in subsequent enactments or re-enactments) and none for any other
purposes whatsoever.

No more than 17,437 sq m of B8 floorspace and 7,473 sq m of B1c/B2
floorpace may be occupied until the development work to realign Howes
Lane and Lords Lane approved under application 14/01968/F (or any
other such planning permission which may be granted for the Strategic
Link Road) has been completed and the road is open to vehicular traffic
and the temporary link road to Howes Lane closed, removed and its site
reinstated in accordance with details which shall have been previously
submitted to and approved in writing by the local planning authority.

No dwelling or employment building shall be occupied until it has been
provided with devices showing real time energy and travel information in
accordance with details which shall have been submitted to and approved
in writing by the local planning authority prior to the commencement of
their construction. The devices shall thereafter be retained in operational
condition.

No dwelling or employment building shall be occupied until it has been
provided with service connections capable of supporting the provision of
high speed broadband from the building to the nearest broadband service
connection outside the site.

Prior to the commencement of each residential phase, those areas of the
phase that are likely to be subject to elevated levels of noise, e.g. from
the Strategic Link Road, shall be identified and the dwellings that are
constructed in those areas shall be designed and constructed in such a
manner that they contain elements of sound insulation that will ensure
that the internal noise levels contained within table 4 of BS 8233:2014
are achieved in accordance with details to be first submitted to and
approved in writing by the local planning authority. The development
shall be carried out in accordance with the details so approved.

No phase of development shall commence until details of the embedded
carbon of its proposed construction materials have been submitted to and
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19)

20)

21)

22)

23)

24)

approved in writing by the local planning authority. The development
shall be carried out in compliance with the approved details.

No phase of development shall commence until details of the route of
service connections (both under and over ground) for that phase,
whether or not permitted by the Town and Country Planning (General
Permitted Development) Order 2015 or its successor, have been
submitted to and approved in writing by the local planning authority. The
development shall be carried out in accordance with the approved details.

Prior to the first use of the temporary access hereby permitted, the
existing field accesses onto the site from the A4095 Howes Lane shall be
permanently stopped up by means of full face kerbing, planting and the
reinstatement of the highway verge and shall not thereafter be used by
any vehicular traffic whatsoever.

No residential phase shall commence until details of directional signage
between the dwellings proposed and both Shakespeare Drive retail and
community facilities and Kings Meadow Primary School have been
submitted to and approved in writing by the local planning authority. The
development shall be carried out in accordance with the approved details.
No dwelling on the phase concerned shall be occupied until the signage
has been installed.

Prior to the first occupation of any phase of the development, details of a
Travel Plan setting out how at least 50% of trips originating within that
phase will be made by non-car means, with the potential for this to
increase over time to 60%, shall have been submitted to and approved
by the local planning authority. The development shall be carried out and
continued thereafter in accordance with the approved details.

Prior to the commencement of any phase of development, details of bus
stop locations for that phase shall have been submitted to and approved
in writing by the local planning authority. The development shall be
carried out in accordance with the details as approved.

No development shall take place on any phase, including any works of
demolition, until a Construction Method Statement for that phase has
been submitted to, and approved in writing by the local planning
authority. The Statement shall provide for:

i) the parking of vehicles of site operatives and visitors;
ii) the routeing of HGVs to and from the site;
iii) loading and unloading of plant and materials;

iv) storage of plant and materials used in constructing the
development;

v) the erection and maintenance of security hoarding including
decorative displays and facilities for public viewing, where
appropriate;

vi) wheel washing facilities;

vii) measures to control the emission of dust and dirt during
construction;

viii) a scheme for recycling/disposing of waste resulting from demolition
and construction works;

ix) delivery, demolition and construction working hours;
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25)

26)

27)

28)

29)

30)

31)

32)

x) The mitigation measures recommended in the Construction section
of table 6.6 , paragraphs 7.5.2 and 7.5.3, table 9.10 and
paragraphs 10.5.3 and 10.6.13 of the submitted Environmental
Statement June 2017

The approved Construction Method Statement shall be adhered to
throughout the construction period for the development.

If, during development of any phase, land contamination is found to be
present at the site then no further development of that phase shall be
carried out until details of a remediation strategy for that phase has been
submitted to and approved in writing by the local planning authority.
Development shall be carried out in accordance with the approved
remediation details.

The level of noise emitted from the employment development shall not
exceed 58 dB LAeq, between 0700 and 2300 daily and 50 dB LAeq, at
any other time on Mondays to Fridays (except public holidays) and 48 dB
LAeq at any other time on Saturdays, Sundays and public holidays, as
measured at a position of 1m in front of the facade of the nearest
dwelling.

Details of any external lighting on any phase of development shall be
submitted to and approved in writing by the local planning authority
before any development on that phase commences. Development shall
be carried out in accordance with the approved details. The lighting shall
be installed and made operational before any building on the relevant
phase is first occupied.

No phase of development shall commence until details of both surface
water and foul drainage to serve that phase have been submitted to and
approved in writing by the local planning authority. No building shall be
occupied until it has been provided with its drainage in accordance with
the approved details. The drainage shall thereafter be retained in an
operational state.

No phase of employment development shall commence until details of the
measures to be installed in that phase to minimise water consumption
have been submitted to and approved in writing by the local planning
authority. The development shall be carried out in accordance with the
approved details. The measures shall thereafter be retained in an
operational condition.

The residential development shall be constructed so as to meet as a
minimum the higher Building Regulation Standard for water consumption
limited to 110 litres per day (lppd).

No development shall take place on the relevant phase until details of a
Scheme of Investigation of the archaeological features identified in
figures 6 and 8 of the submitted archaeological evaluation (report 13/43
of Northamptonshire Archaeology dated March 2013) shall have been
submitted to and approved in writing by the local planning authority. The
development shall be carried out in accordance with the approved
investigation details.

No development shall take place on any phase of development until
details of measures (including off-phase and off-site measures if
necessary) to achieve zero carbon energy use (as defined in paragraph
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33)

ET7.1 of the eco-towns supplement to Planning Policy Statement 1) for
that phase shall have been submitted to and approved in writing by the
local planning authority. The development shall be carried out in
accordance with the approved details and the measures approved shall
thereafter be retained in an operational condition.

No residential development shall take place until a scheme for the
provision as affordable housing of 30% of the number of dwellings
proposed in the submission of reserved matters shall have been
submitted to and approved in writing by the local planning authority. The
affordable housing shall be provided in accordance with the approved
scheme and shall meet the definition of affordable housing in Annex 2:
Glossary of National Planning Policy Framework or any future guidance
that replaces it. The scheme shall include:

i) the numbers, type, tenure and location on the site of the affordable
housing provision to be made;

ii) the timing of the construction of the affordable housing and its
phasing in relation to the occupancy of the market housing;

iii) the arrangements for the transfer of the affordable housing to an
affordable housing provider or the management of the affordable
housing if no Registered Social Landlord is involved;

iv) the arrangements to ensure that such provision is affordable for both
first and subsequent occupiers of the affordable housing; and

v) the occupancy criteria to be used for determining the identity of
occupiers of the affordable housing and the means by which such
occupancy criteria shall be enforced.

The affordable housing shall be retained in accordance with the approved
scheme.
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