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Approved Judgment
MR JUSTICE OUSELEY : 
1. This application under section 288 of the Town and Country Planning Act 1990 by South Northamptonshire Council covers much of the same ground as in South Northamptonshire Council v Secretary of State for Communities and Local Government and Barwood Land and Estates Limited [2014] EWHC 573 (Admin).
2. Once again, it raises issues about the relationship between housing land needs and the revocation of the East Midlands Regional Plan, the Regional Spatial Strategy, RSS, and the effect of the lack of 5 year housing supply on policy EV2 of the South Northamptonshire Plan.  There is also a detailed issue over the Inspector’s calculation of housing land supply.

3. The Inspector allowed the appeal by Barwood Homes Limited against the refusal of planning permission by South Northamptonshire Council for 35 dwellings on agricultural land on the edge of the village of Kings Sutton.  Permission had been refused because of conflict with policies aimed at preventing development in unsustainable locations, and there was no need for such a development, as the Council had a 5 year supply of housing land.  The developer contended otherwise on both issues.

4. The Inspector concluded in paragraph 64:

“The appeal site is located in open countryside where residential development would normally be restricted, however the lack of a 5 year supply of deliverable housing land is a significant material consideration which should be afforded substantial weight”.  

5. She said that, given the sustainable location of the appeal site, no other factor significantly and demonstrably outweighed the benefits of the proposed development in respect of its contribution towards the supply of housing, including affordable housing, and various other desiderata.  Thus her overall conclusion was that the appeal should be allowed.

The Claimant’s submissions

6. The Claimant, through Ms Bolton, again contends before me that the decision was unlawful because, in deciding that there was a shortfall in the 5 year supply of housing land and a persistent shortfall, over the previous decade and more, in the supply of housing land, and then in her treatment of this shortfall in the calculation of housing land supply, the Inspector took account of the RSS which had been revoked.  This she was not entitled to do, submitted Ms Bolton, because of the decision of the Court of Appeal in City and District Council of St Albans v Hunston Properties Limited and SSCLG [2013] EWCA Civ 1610.

7. Ms Bolton contended that the Inspector had misunderstood or erred in the housing supply figures, causing her to find that there was a shortfall on the Council’s approach when there was none.  She had also wrongly treated policy EV2 as out of date under paragraph 49 of the NPPF, when it was not a policy for the supply of housing.  For those purposes Ms Bolton relied on her submissions in the Barwood Land and Estates Limited case.

The Decision Letter

8. The Inspector introduced the development plan by recognising that, as the RSS had been revoked on 12 April 2013, it was no longer part of the development plan.  It was also agreed that relevant policies from the local plan included EV2, which excluded development in the open countryside, with exceptions not applicable in this case.  There were no housing targets in the local plan which, except for policies saved by the Secretary of State, had expired in 2006.  EV2 was one such saved policy.  The Inspector discussed the position of the emerging development plan, the Joint Core Strategy, JCS, being prepared with two other District Councils.  A curious discrepancy between the Inspector in the previous case, who said four Councils were involved, and this Inspector, who says three Councils were involved apparently, relates to the participation of the County Council.

9. A public examination of the JCS had started but the Inspector had asked for further work to be done on the quantum and distribution of housing.  Policy S3 of the emerging JCS required a net housing addition 2001-2026 of 8,340 “excluding Northampton related development”.  This Northampton related development is development in the area of South Northamptonshire Council, but close to the Northampton boundary intended to accommodate the needs of Northampton itself. 

10. This Inspector considered that the number of objections to policy S3, the additional work required on it, the further assessment of housing needs, followed by consultation and examination, meant that “only limited weight” could be attached to that policy.  She could also only give limited weight to the Interim Rural Housing Planning Policy, IRHP, introduced in 2009 to cope with a significant shortfall in the Council’s 5 year supply of housing land, because of its nature and status.  She said that completions in 2001-2012 were short of the RSS target for that period by 616, having averaged only 274 per annum against a requirement of 330 per annum.  The total in the RSS for 2001-2026 of 8,250 was very close to the Council’s proposed new figure in the emerging JCS.  Once again it was the treatment of the shortfall, which the Council contended was no shortfall at all, which was at issue.

11. The Inspector said this at paragraph 16:

“The Council has adopted a different approach to the assessment of completions against targets during the period 2001-2012.  It uses the former Northamptonshire Structure Plan target of 289 dwellings per annum between 2001/02 and 2005/06, the former RSS target of 330 dwellings per annum between 2006/7 and 2009/10 and the emerging Joint Core Strategy targets of 200 and 295 dwellings in 2010/11 and 2011/12 respectively.  This gives an overall target of 3,260 dwellings during the period 2001-2012.  The actual number of completions during this period represents a shortfall of 246 dwellings against this target.  Using the Council’s preferred targets, during the period between 2001/02 and 2011/12, there was a shortfall against these targets in 6 of the last 11 years, with 5 of these being within the last 7 years, and completions representing 92% of the total target during this time.”
12. From this, the Inspector drew the conclusion that, whether using the 616 figure or the 246 figure, there had been a “persistent” under delivery of housing over a number of years and so a 20% buffer should be applied to the 5-year housing requirement by bringing forward the housing requirement from later on in the period.  This reflected paragraph 47 of the NPPF.  Applying that 20% buffer to the emerging JCS target of 1,588 for the current 5 year period led to a 5 year requirement for 1,906 dwellings.  The Claimant claimed to have a housing supply absent the 20% buffer, and applying only a 5% buffer had a housing supply of 6.19 years or 1,967 dwellings.  On the developer’s assessment, 330 dwellings per annum were required, i.e. 1,650 over the 5 years, plus the shortfall of 616, making 2,266 or 453 per annum, plus a further 20%, making 2,719 dwellings, or 543 per annum.  Against this, but taking for the moment the Claimant’s housing land supply, the developers calculated that there was only 3.62 years supply.

13. Paragraph 16 of the Decision Letter proved contentious before me.  Ms Bolton contended that it had not been the Claimant’s case at all that there was now a shortfall, since in the emerging JCS it had distributed the requirement for all the houses, that is 5,326 (8,340 minus 3,014 completions) over the period 2012/13-2026 and had provided for an upward trajectory of house building not at the outset of the period 2012-2026, but rising from 2016/17 onwards.

14. The Inspector then expressed her concern about the Council’s reliance on the emerging JCS because of the work requested at the public examination which could lead to a substantial increase in the number of houses up to 10,000 from 8,430.  She was also concerned that the trajectory approach, as yet untested in public examination, suffered from the flaws described in paragraph 21:

“The emerging Joint Core Strategy’s approach to housing delivery spreads the current backlog of housing completions across the remainder of the plan period to 2026, rather than including them within the target for the 5 years between 2012 and 2017.  The relatively lower numbers of completions in the early years of the plan period, which would increase in later years, reflects, the Council says, the current lower rate of completions due to market conditions and mortgage availability.  In my view, such an approach would not accord with Government advice in paragraph 47 of the Framework to boost significantly the supply of housing and the Ministerial Statement: Planning for Growth (23 March 2011) which seeks to promote sustainable economic growth, including the facilitation of housing through the maintenance of a flexible and responsible supply of housing land.  Further, there has, as yet been no conclusion to the testing of the emerging Joint Core Strategy figures or the delivery trajectory through the examination process.

With regards to the appellants’ approach, the RSS has been revoked and, as such, no longer forms part of the development plan for the area.  However, they consider that the evidence base of the RSS can still be considered as a material consideration, as the housing targets within the former RSS remain the only housing figures which have been tested through the scrutiny of the examination process.  I note the Council’s concerns with regards to the date of this evidence base, which relates to work carried out between 2001 and 2003, along with its focus on the growth areas of Milton Keynes and the South Midlands.  However, notwithstanding the revocation of the RSS, the housing targets set within it, along with the evidence base which underpins them, remain the only housing figures which have been subject to public scrutiny.  As such, despite the Council’s concerns, I have afforded them significant weight in my consideration of this appeal, given the lack of housing targets within the Local Plan and current status of the emerging Joint Core Strategy.  In addition, given the persistent under delivery of housing, particularly in recent years, in my opinion, there is a need to improve delivery.  This adds substantial weight to the use of the Sedgefield approach within this District.”
The Claimant’s submissions on housing land requirements

15. Ms Bolton submitted that the Inspector had erred in law in taking account of figures based on the RSS whether as to the total housing needs, a shortfall in meeting those needs or the treatment of any shortfall, since RSS figures were legally irrelevant.  Any assessment of needs had to start without any shortfall drawn from or affected by RSS targets.  The RSS evidence base was no more than the justification for targets which had been revoked.  The RSS was a regional growth policy which had expired and therefore was no more.  It should not have an afterlife, from shortfalls living on in a future assessment of housing needs.  For this Ms Bolton relied on the City and District Council of St Albans v Hunston Properties Limited v Secretary of State for Communities and Local Government [2013] EWCA Civ 1610.  

Conclusions

16. I repeat what I said in Barwood Land and Estates Limited about this case.  It is in my judgment quite impossible to derive the full strength of the case which Ms Bolton requires Hunston.  I see no reason why the evidence base from the RSS should not be used to measure the current full objectively assessed housing need if the Inspector adjudges that it does just that, nor, if so, why the RSS should not be used to measure the extent of any past shortfall against housing in amount or in persistence.  This is quite apart from the argument that it was during the life of the RSS that the shortfall arose and persisted, and against which the capability and even willingness of the local authority to meet housing requirements should be measured.

17. The real question however is whether, in using the RSS figures and the evidence base as the best source for current objectively assessed housing needs, the Inspector erred in law.  Her task was to find a source for such a figure.  She only had two, the emerging JCS favoured by the Council and the RSS favoured by the developer.  The former she found was of limited weight for perfectly sustainable reasons.  The latter, although drawn from the revoked plan still had an evidence base.  I see nothing in the Hunston decision which requires the RSS to be totally expunged from history.  It only decides that revoked policies cannot be used to perform the task which it is for the local plan to perform, that is to adjust the full objectively assessed housing needs by reference either to policy constraints or by the same token to requirements not arising in the housing market area.  The language of paragraph 47 is not confined to the effect of constraint policies.  

18. But the sting of Hunston here depends on whether the figures used in the RSS for South Northamptonshire, excluding the part near the Northampton boundary, were tainted by now revoked growth policies.  Ms Bolton identified no evidence before the Inspector that the figures that the Inspector used were so tainted.  Quite the reverse.  The total of housing requirements between 2001 and 2026 are not materially different under the emerging JCS and the RSS.  The figures for the 5 years in question absent the shortfall are not materially different.  The Inspector explained that the totals for the part of South Northamptonshire with which she was concerned excluded the growth referable to Northampton itself.  It is simply not sufficient to say that the RSS had been revoked and therefore the post RSS housing requirements were bound to start from a zero shortfall.

19. Paragraph 16 of the Decision Letter also shows that the Council’s approach had been to measure its past performance against a composite figure which, for the part of the period when the RSS was in force, included the requirements of the RSS.  The Council’s approach excluded from the RSS figures that period when the effect of the RSS seems to have been backdated to a period previously covered by the Structure Plan.  It was that use of the RSS from 2006 onwards which led the Inspector to conclude that, even on the Council’s own figures, there had been not merely a shortfall but a persistent one.  I find it difficult to accept Ms Bolton’s contention that the South Northamptonshire approach was that there could not be a shortfall, since there has been no challenge in this claim to the Inspector’s description of the Council’s approach, and its approach as recorded by the Inspector is not consistent with what it now argues about the legal irrelevance of the RSS and all its works.

20. If the Inspector is not excluded in law from using the evidence base of the RSS to measure the full objectively assessed needs, it then becomes a judgment for her as to whether she uses it in preference to the JCS figure.  She has explained the weakness of that latter figure and the preference for the RSS is a matter for her planning judgment.  Once she derives the figure of 616 as a shortfall from the RSS, in preference to the Council’s composite calculation, her conclusions as to how that shortfall should be handled, not by the trajectory method but by adding it to the current 5 year period, especially in the light of the NPPF, and the consequent addition of a 20% buffer, are entirely matters for her planning judgment.  Accordingly, I do not accept that the Inspector erred in her use of the RSS figures in the way she used them.

21. Mr Choongh for the Second Defendant developer submitted that even if the Inspector had found no shortfall in the 5 year housing supply she would have allowed the appeal anyway, and so the legal error of the sort Ms Bolton contended for was irrelevant.  He relied on the round up in paragraph 65 of the relevant factors, to the fact that the presence of a 5 year supply of housing land is not of itself a reason for refusal, and the Inspector’s acknowledgment of the general benefits of increasing the housing supply.  I reject that submission.  If the Inspector had made an error, it is for the Secretary of State, who did not take the point, or for the developer to show that her decision would inevitably have been the same.  That in my judgment is quite impossible in the light of what she said in paragraph 64, set out above in paragraph 4.  It is impossible, from the use of the word “however” in the middle of the paragraph and the significance she attributed to the lack of a 5 year supply, to conclude that with a 5 year supply, sufficient benefit would have been found to override policy EV2 and the other policies with which she found there was conflict.

Housing land supply

22. Ms Bolton contended that the Inspector’s reasoning on the supply component of the 5 year housing land calculation was legally deficient; components of housing land supply had been ignored or miscalculated.  Although this would not affect the Inspector’s conclusion that there was a shortfall on the 5 year supply on the developer’s approach, it would affect her conclusion that on the Council’s approach there was still a 5 year housing land supply shortfall.  Paragraph 35 in the Decision Letter embodied the view that there was a shortfall on the Council’s approach, reinforced by a shortfall on the developer’s approach; she had erred in relation to the former.  It could not be said that her overall conclusion would be sustained simply by reference to the developer’s approach.  The Defendants said that the argument, which was wrong anyway, made no difference because the crucial shortfall arose on the developer’s approach, which would be unaffected, even if it might be affected as to degree.

23. Ms Bolton’s submissions were bedevilled by the Council’s own want of consistency in what it said the true figures should have been, whether looking at its grounds of application, the witness statement of its planning officer or Ms Bolton’s written submissions.  The oral presentation of her case made it difficult to follow.  Such a case should not be presented without a short simple tabulation of the points, cross-referenced to the relevant paragraphs in the Inspector’s decision, and to the evidence where necessary.  I am very reluctant on the basis of the submissions as made to me, to conclude that the Inspector made any error at all simply because of the degree of muddle which attended them.  However, I have done the best I can to understand the point.

24. The contention appears to be that in paragraph 34, the Inspector reduced the Council’s supply of deliverable sites from 1,778 to 1,370 without making adequate allowance for other sites that might come on stream.  As I understood Ms Bolton’s eventual analysis, there was no difficulty in finding a figure which was approximately the same as the deduction of 408 houses.  The error was said to be that certain other sites had not been allowed for, but to which the Inspector had made reference without discounting their value.  These included an allowance of 225 dwellings on windfall sites; see paragraph 23 in which the Inspector accepted that that would be an appropriate allowance.  It also included 40 houses from a site known as Burcote Road where 40 out of 90 newly permitted houses were regarded by the Council as reasonable for inclusion in the 5 year supply.  The Inspector referred to that in paragraph 26 without making a comment adverse to the Council’s contention.  An additional 69 dwellings should have been added from the Moat Lane site to which the Inspector again made reference in paragraph 26 without any sense of discounting them.  A further 175 should come from the Radstone Fields site on which development was anticipated by the Council to start in 2014.  The Inspector referred to this at paragraph 27 and made no comment suggesting that the Council’s case had been rejected.  The Inspector had allowed for 100 dwellings from Towcester South and the Council had put forward a further 190, now expected to come forward in the 5 year period from that same site, as the Inspector recorded at paragraphs 26, 27 and 30.  If all those are added together and added back to the figure used by the Inspector after her deductions of 1,370, the total supply would be 2,069, as against the 1,906 required, even with a 20% buffer, on the Council’s calculations.

Conclusion

25. It is important to consider the structure of the Inspector’s reasoning.  In paragraph 25, she sets out the outcome of the Council’s housing land availability study.  This included a number of significant sites in the 1,660 figure, from the housing land study, on which there were either only recent permissions or permissions subject to a section 106 agreement, or where the application had yet still to be submitted.  They were complex sites.  She set out those sites and said that they amounted to 576 out of the 1,660 dwellings envisaged by the Council for construction by 2017.  These already included 175 at Radstone Fields, contrary to Ms Bolton’s submissions, and 100 at Towcester South.

26. In paragraph 26 the Inspector explained that the Council had also sought to rely on an additional 429 houses, whether from additional recently permitted sites, or from an increase in the contribution in the period up to 2017 now expected from sites already included to some extent in the housing land availability study.  In paragraphs 27-31 the Inspector examined the updates provided by the Council on those sites, whether in paragraph 25 or in paragraph 26, and of course some sites appear in both.

27. In paragraph 32 she referred to what is required for a site to be considered to be deliverable.  Sites without planning permission might be deliverable but there had to be a realistic prospect of housing being delivered within 5 years.  In paragraph 33 she acknowledged the updates but said that she was concerned that:

“given the large and complex nature of the development proposed on many of these sites particularly where planning permission is yet to be granted and/or there is a need for the completion of a Section 106 Agreement, there is insufficient certainty to warrant their designation as deliverable.  Indeed, I am not satisfied, from the evidence before me, that the contributions anticipated by the Council to its housing land supply from the sites at Chaplains Yard and Pianoforte Site, Roade; Turweston Road, Brackley; and Towcester South, would be deliverable in the period 2012-2017.”

28. Those sites added together (from the figures in paragraph 25) contribute 325 to the 1,660.

29. In paragraph 34 she said that a further 58 dwellings within the IRHP sites were not likely to come forward within the next 5 years.  These are not part of the 1,660 but fell to be deducted from the 118 dwellings from the IRHP she had added to the 1,660 from the study to reach the total of 1,778 in paragraph 34.  Accordingly, a further 58 fell to be deducted but from the 1,778 figure into which they had been added.  This makes a total deduction of 383.  That is how the bulk of the 408 was made up, and the Council recognised that there is a probable source for a further 36 in what it called the lapse rate, although this would make a total deduction of 419.  That may or may not be precisely how the Inspector arrived at the deduction of 408.  
30.  Ms Bolton may be right that part of the Inspector’s reasoning towards her conclusion that there was no 5 year supply on the Council’s approach with a 20% buffer i.e. the 1906 figure, is unclear.   This is partly because there is no precise or readily deducible explanation of how the 408 was made up.  It may just have been a broad figure of 350 to allow for the sites referred to in paragraph 33 to which the 58 from the IRHP were added, or there may have been a mathematical error.  But this aspect is of no significance since a figure of 419 or 388 can be arrived at conformably with her reasoning, and the difference between either and 408 is without importance.
31. I can also see the force of the Council’s argument that she accepted that a windfall supply of 225 should be allowed for, which was not within the 1,778 and should have been added back to the figure of 1,370.  She does not explain why 40 dwellings at Burcote Road (paragraph 26) which was now permitted should not also be allowed for as additional to the 1,370.  The extra at Moat Lane (paragraph 31) was 17 over and above the 41 assumed in the housing land availability study, on which permission had been granted and the development already commenced.  Permission had also been granted for 87 dwellings at Springfields, but its development was dependent on the relocation of the Council offices and on the Moat Lane development.   
32. The important  point is that a significant proportion of the supply from the larger sites without permission already in the housing land availability study, and most or all of the sites which the Council relied on additional to those included in the study, in her view fell to be discounted.  That legitimate planning judgment was bound to make a very significant dent in the supply side to meet the 1906 requirement.    
33. The Inspector may have omitted to take account of the 225 windfalls which she ought to have done and may have omitted to explain what conclusions she reached in relation to the 40 at Burcote Road and 17 at Moat Lane. I think it clear that Springfields was a site to which her reservations in paragraph 33 applied, because of the need to relocate Council offices, and likewise any yet further increase at Moat Lane.   The highest Ms Bolton in my judgment   can therefore put her case is that these three sources should have led to an additional allowance   of 282 dwellings, to be added back to the 1370, making a total of 1,652.  
34. Those adjustments which could be required on the Inspector’s reasoning do not bring the Council’s housing land supply to exceed 5 years, but instead leave it at 1,652, and thus  significantly short of the target figure on the Council’s approach, but after adding in the 20%  buffer the Inspector required.  So the errors in reasoning, if errors there are, could not have affected the outcome. And as I say, I am very reluctant to accept, on the way the material was presented to me, that errors at all were made.

35. Moreover, the Inspector clearly did not accept the approach which would leave 1,906 as the 5 year requirement.  She has made it perfectly clear that she did not accept that the shortfall was confined to 246 and that the shortfall of 616 had to be dealt with in the current 5 year period.  The purpose of the first sentence in paragraph 35 is to explain that even on the Council’s own case, but subject to the 20% buffer, it does not have a deliverable 5 year supply.  The more important point is in the second sentence of paragraph 35, in which she explains that against the approach which she regards as appropriate, there was a yet greater shortfall in the supply of housing land.  I appreciate that the Inspector has expressed this as being a point “further” to the Council’s approach, but the Decision Letter makes it perfectly clear that this is the approach which she regards as the correct one.  I see her comment about the lack of a 5 year housing supply as really reinforcing to the Council how it is underperforming in relation to housing land supply, even if she had accepted significant components of its case.

Policies for the supply of housing: EV2

36. The Inspector described the appeal site as being located in open countryside outside the defined village confines of Kings Sutton.  She pointed out that it is agreed that the development could not be considered as an exception to EV2 and her agreement with that shows that she was well aware that the proposal did not comply with that saved development plan policy.  In paragraph 36 of the Decision Letter, having concluded that there was no 5 year supply, she considered paragraph 49 of the NPPF, and said:

“that [although] relevant policies for the supply of housing should not be considered up to date if the local planning authority cannot demonstrate a 5 year supply of deliverable housing sites, I am satisfied that the underlying aim of local planned policies G2, H6 and [EV2] and the IRHPP remain relevant given their focus directing development to the most sustainable locations.”

37. The Inspector considered the proposal against the question of sustainability of the site, the effect on the character of the area, whether it was making the most appropriate use of land and included appropriate affordable housing.  She then came to the overall conclusion in paragraph 64, with paragraph 65.  She did not specifically state that she had reduced the weight given to policy EV2, because it is a policy for the supply of housing which in accordance with paragraph 49 of the NPPF should be given less weight given the lack of a 5 year supply of deliverable housing land.  Her conclusion is perfectly understandable in the light of her analysis of site specific effects, without reducing the weight to be given to EV2.  She explained in paragraph 64 that the appeal site is in a location where residential development would  normally be restricted, but goes on to explain that the lack of housing supply is a significant material consideration which outweighs that point.  Such a conclusion would be perfectly understandable and a lawful exercise of planning judgment without applying NPPF paragraph 49 at all.

38. In those circumstances, the question of whether the Inspector treated EV2 as a policy for the supply of housing and if so erred in doing so, is not immediately relevant.  However, if she did treat it as a policy for the supply of housing and reduced the weight to be given to it in accordance with paragraph 49 of the NPPF, she would not have acted unlawfully in doing so.  I have set out my reasoning in relation to this policy in my judgment in Barwood Land and Estates.  I do not propose to repeat it here.

Overall Conclusion

39. For all those reasons this application is dismissed.


