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RE APPEALS BY NORTH OXFORDSHIRE CONSORTIUM: LAND AT HEYFORD PARK, CAMP ROAD, UPPER HEYFORD, OXFORDSHIRE
REPLY BY NOC TO CHERWELL DISTRICT COUNCIL’S COSTS SUBMISSIONS
INTRODUCTION
1. NOC’s response to the Council’s rebuttal of its application for costs is set out below.  The length of the response is dictated not by the substance of the submissions made by the District Council but simply by the prolixity of them running as we note to some 17 pages to respond to an application for costs which is said to be totally without foundation and lacking particularity.  We propose to respond on a paragraph by paragraph basis in the hope that that will make the responses easier to relate to the Council’s submissions.  
2. Paragraph 3.1


It is not NOC’s case that planning permission should simply have been granted without question.  It is NOC’s case that the consideration of whether or not planning permission should have been granted should have been based upon a consideration of the evident unsoundness of the RCPB as attested to not only by NOC but also by, for example, EH and also upon a proper consideration of what were the relevant Development Plan policies and the applications’ response to those relevant policies.  The relevant Development Plan policy which determines in substance the acceptability or otherwise of NOC’s proposals is H2.  The reality of the Council’s position is that its case was substantially founded on the RCPB (see further below for confirmation of this) which the evidence makes clear had been adopted on a basis which was flatly contrary to Government guidance in PPG15, a matter recognised by the Council’s own heritage consultant.  Reference to other parties’ appearance at the Inquiry does not allow the Council to escape from the fact that it was for it to determine the application in accordance with the law and all relevant material considerations.  The fact that its unreasonable refusal at the application has provided a platform for others to make representations on does not allow the Council to escape from its responsibilities.  In any event EH’s appearance was geared to drawing attention to the PPG15 guidance in seeking to ensure compliance with it.  The only other issue which engaged it was the Paragon issue which it readily admitted was one to be balanced against other important policy considerations.  The OTCH comments were in effect in pursuit of an entirely different scheme and the EA’s position was capable of being resolved on any reasonable basis by condition.
3. Paragraph 3(2)


It is not reasonable to refuse planning permission on the basis that you will refuse planning permission, put an appellant to the trouble of going to appeal and then negotiate away the Reasons for Refusal which have prompted the appeal. The Secretary of State’s advice is clear.  If matters are capable of being negotiated or being dealt with by condition or agreement, they should not form Reasons for Refusal.

4. Paragraph 3(3)

There is no basis for a criticism of the timing of the costs application. The costs application was made having ensured that CDC had had the fullest opportunity to present its case and NOC had had the opportunity of listening to its position on all relevant matters including conditions and agreements.  As it was the Council’s position on conditions and agreements continued to promote an unreasonable stance.  In the circumstances CDC have received rather more notice than they might in many circumstances of the application and have received the application in advance of the close of the inquiry in writing.  There is no basis for any complaint.

5. Paragraph 3(4)


It is not for NOC at this stage to formulate a precisely costed application.  If the Secretary of State decides that an award of costs is appropriate the Inspector will have advised in respect of either the whole application or which parts should be the subject of the costs application.  When that is done then the items identified can be subject to assessment in terms of the amount of inquiry time and therefore costs that have been wasted as a result of the unreasonable behaviour.

6. Paragraph 3(5)


This paragraph is mainly addressed by NOC’s main submissions which we do not repeat.  However, we note that CDC assert that it is clear from the report to committee the Council’s Statement of Case and evidence before the Inquiry that CDC has had regard to relevant Government policy.  That, we respectfully submit, is a typical overstatement of the Council’s position.  What is plain is that the Council has disregarded relevant Government advice and as a consequence proceeded to adopt and then apply a RCPB which is contrary to Government guidance even on the basis of its own advisor’s evidence.
7. Paragraph 3(6)


NOC do not complain that the unreasonable conduct was the answers given in cross examination.  Rather NOC’s point is that the answers given in cross examination support the view that the Council behaved unreasonably. In that respect the matters are fully particularised in the application as relating to the evidence of Dr Eddis and also Ms Rand and Ms Barker.  

8. Paragraph 4


The substance of this paragraph is addressed in our application for costs.  CDC’s response is an attempt to avoid the difficulties that arise from it having applied in this case an RCPB that was plainly contrary to Government guidance and which had been adopted in an unfair and inappropriate way.  The behaviour of the Council in the proceedings that is complained of is the reliance on guidance of that kind which it is clear from circular 8/93 is unreasonable: see paragraph 10 and 11 of Annex 3 and the reference to planning authorities being at risk of an award of costs if they fail to take into account Government guidance.  NOC rely on the conduct of CDC in the handling of the application and its refusal and its persistence at the appeal in relying on the matters referred to in the application.  We have in our main submissions dealt with the suggestion that the only basis for challenging the RCPB was by way of Judicial Review a submission which is plainly without foundation.  CDC has known of NOC’s position well in advance of the Inquiry and has had an opportunity of reconsidering its inappropriate reliance on the RCPB in the circumstances identified.
9. Paragraph 4(2)

There is nothing factually wrong in NOC’s application.  On the basis of Ms Barker’s answers in cross examination CDC failed to effectively consult.  NOC has made it clear throughout that its complaint is not that the Council did not go through the motions of a consultation for the time period referred to in the relevant PPS at the time the RCPB was being advanced.  NOC did make detailed comments and did make representations at meetings with the Council.  The fact is that those representations were ignored, the guidance was completely redrawn, it was not simply that the words were moved around, and when the guidance was redrawn it was redrawn in a way which ignored, as agreed by Dr Eddis, PPG15 and which deprived the NOC or indeed others of making representations on the RCPB in its substantially revised form.  NOC do not suggest that there is any requirement in the relevant version of PPS12 to consult twice.  NOC’s position is that there is a requirement to consult effectively when the consultation takes place rather than consulting on a document which has effectively disappeared and been replaced by another document only to have that document adopted without the opportunity of any effective commentary upon it.  Sub-paragraph (iv) of paragraph 4(2) of CDC’s response is an attempt to rewrite Ms Barker’s evidence in cross examination.  It is clear from an examination of the documents that this was not simply a case of reordering the text, it was a case, as Ms Barker admitted, of introducing new substantial elements of text and policy with new and onerous requirements.  We have noted that CDC have no answer to NOC’s comments with regard to GOSE and the failure to consult them on the substantially revised document.  It is no answer to say that GOSE did not indicate the need for a further round of consultation when on the evidence GOSE had no idea that CDC were going to so substantially revise the document and introduce requirements which were contrary to well established elements of national policy.
10. Paragraph 5

This is an attempt again to rewrite the evidence at the Inquiry.  Dr Eddis’ answers in cross examination were plain and incontrovertible.  He had the fullest opportunity to consider the document and his answers before he gave them.  It is not therefore open now to CDC to attempt to rewrite that evidence and ex post facto justify RCPB on the basis that it complied with PPG15.  In that connection we note that we are not alone in our view of the RCPB but are substantially supported by the Government’s advisors on National Heritage (EH) in their Closing Submissions to the Inquiry and in particular paragraphs 34 and 35 where it is stated that:

(1) “The RCPB conflicts with the Secretary of State’s clear policy on the demolition of buildings which make a positive contribution to the character and appearance of a CA as set out in paras 4.2.7 and 3.16-3.19 of PPG15”;

(2) “It is common ground that all the 11 HAS’s make a positive contribution to the character and appearance of the CA”;

(3) “It is common ground that the requirements in the RCPB for the demolition of the north of the NW and SE HAS’s was adopted without any proper consideration of the tests set out in paras 3.16-2.19 of PPG15”;

(4) “No analysis has been put forward in evidence by any party to the Inquiry that could be said to come close to addressing the issues set out in paras 3.16-3.19 of PPG15”;

(5) “....that consent should not be given for the demolition of any buildings which make a positive contribution to the character and appearance of a CA without clear and convincing evidence that all reasonable efforts have been made to sustain the existing uses or find viable new uses and their efforts have failed.  No such evidence has been provided to the Inquiry…”;

(6) “With regard to paragraph 3.19(iii) of PPG15 it could not realistically be said that the demolition of any of the 11 HAS’s could be said to bring with it ‘substantial benefits for the community’ so as to justify such an exceptional course of action”.

11. In addition EH’s Closing Submissions at paragraph 35(e) and (f) are unequivocal in noting that it would have been flatly contrary to national policy in PPG15 to have allowed the CA appeals that sought authorisation for the demolition of the NW and SE HAS’s and also that it would be flatly contrary to the same paragraphs to site non compliance with the RCPB’s requirement as a Reason for Refusal of the appeal scheme.  We have noted that EH makes similar comments about the perimeter fence: see its Closing Submissions at paragraphs 46 to 48.

12. Paragraph 7


It is not the role of re-examination to rewrite the witnesses’ answers given clearly in cross examination.  To the extent that this paragraph draws on answers which attempted to rewrite the answers given in cross examination, it is identifying an illegitimate exercise.  NOC relies on Ms Barker’s answers in cross examination and likewise those of Dr Eddis.  

13. Paragraph 8


This paragraph again attempts to adopt an analysis retrospectively which ignores the evidence given at the Inquiry now supported by the submissions of EH.  In addition to the extent that it claims some public benefit it is an attempt at introducing the application of the test in circumstances where the Council’s own witnesses have indicated that the RCPB does not set up a proper basis for that application but rather proceeds in its own way contrary to PPG15.

14. Paragraph 9


It is correct that NOC has drawn attempt to the use of the word “entrenched” used by two senior members of both the Council and District Councils.  The drawing attention to that word is not to cause any difficulty or embarrassment to the individuals but simply to provide a convenient way of summarising what is clearly the Council’s position. Even without the letter referred to it is plain from the Council’s approach and its reliance on the non-statutory Local Plan policies UH1 to UH4 that the Council has indeed an entrenched position.  That was played out again in every aspect of this Inquiry with the Council even prompting EA to make objections, which we have indicated in the application were without foundation.

15. Paragraph 10


CDC apparently has difficulty in understanding what the general policies referred to in the application are.  It is, we submit, absolutely plain that the general policies being referred to are the G Policies of the Structure Plan and those referred to in the Reasons for Refusal and Statement of Case.  There is no basis for a reliance on those policies in circumstances where as the Inspector at the earlier Inquiry noted, the relevant Development Plan policy has taken them into account in its formulation.  

16. Paragraph 12


The adopted Cherwell Local Plan policies are those identified in the Reasons for Refusal.  It is surprising to say the least that CDC should be unaware of which policies are being referred to bearing in mind that they are the ones set out in the Reasons for Refusal, Statement of Case and evidence to which objection is made in the costs application.

17. Paragraph 13


We note the confirmation in the third line of this paragraph that CDC’s case was “founded primarily on the RCPB”.  This fully supports NOC’s approach in its costs application focusing on the RCPB and the lack of compliance of that document with national guidance and a failure to consult effectively on it before adopting it.  The fact that the Conservation Plan may have contemplated the possible demolition of buildings prior to the designation of the Conservation Area is nothing to the point.  At the time the RCPB was being formulated and adopted the Conservation Area was there to be seen and taken into account in accordance with national policy.

18. Paragraph 14


To the extent that this paragraph suggests that the Conservation Area Appraisal is capable of modifying national policy it is plainly wrong.  The CAA does not modify national policy and it is the national policy that the Council should have had regard to in its drafting of an adoption of the RCPB.  

19. Paragraph 15


As to what it is that the Council relied on in refusing planning permission NOC relies on the Reasons for Refusal and Statement of Case and the answers given in cross examination confirming  that they had been drafted having regard to the guidance on the preparation of such Reasons for Refusal in the GDPO and in particular Article 22 which requires Reasons for Refusal to be precise, specific and clear and to identify all relevant Development Plan policies.  CDC confirmed that it had taken that approach and it does not now lie in its mouth that it had not taken into account those matters which are set out in the Reasons for Refusal and Statement of Case.

20. Paragraphs 16 and 17


NOC relies upon the evidence in respect of Adopted Local Plan Policy EMP4.  Its complaint is that the Council did not draw attention to the relevant part of the Policy which applied in the circumstances of this case.  

21. Paragraphs 18 to 22

These paragraphs are an attempt to rewrite the evidence of Ms Rand and in particular her answers in cross examination.  It was plain that the Council’s position at the Inquiry, as it was inevitably going to be, was that the complaints made could not possibly justify a refusal of planning permission.  They ought never to have featured as Reasons for Refusal and there ought never to have been so substantial a body of evidence called to support what were “none” reasons for refusal and matters which could have been resolved by sensible negotiation about the form and content of the DAS.  Paragraph 20 refers to the CDC having had “concerns”.  Having concerns is a matter which might give rise to some sensible negotiation about the content of the DAS.  Concerns are not a basis for Reasons for Refusal which as we have indicated above, pursuant to the GDPO should be clear, precise and specific.  Refusing planning permission ought not to proceed on the basis of highlighting matters which the Local Planning Authority believes are capable of being discussed and negotiated.  The matters set out at paragraph 21 of CDC’s response are no answer to the point that the Reasons for Refusal simply should not have been there at all.  That they should not have been there as Reasons for Refusal is clear from the Council’s own evidence and from its approach at the Inquiry.  It avails the Council nothing to rely on Mr West’s answers in cross examination in relation to matters which should not have been Reasons for Refusal.  
22. Paragraphs 26 to 28

The substance of these paragraphs is addressed in NOC’s main submissions and earlier in this response to the costs application.  EH’s position on the issues which are material to this application is clear from its closing submissions at this Inquiry. That is that the RCPB is not in accordance with PPG15 and that it is not appropriate to rely on it to require demolition of a large number of buildings which make a position contribution to the Conservation Area. If CDC had behaved reasonably it would have consulted on the revisions to the substantially rewritten RCPB and if it had done so it would then have seen just how strongly were the objections to the ignoring of PPG15 advice and how cogent they were and then have taken the opportunity not to proceed in the way that it did.  As it was the deficiencies in the brief were clearly drawn to CDC’s attention in ample time for them to reconsider their position before forcing the Appellants to come to appeal in order to avoid the application of a document which has ignored a most material element of national policy.

23. Paragraph 29


SEEDA’s position is dealt with our main submissions.  It is a testimony to the unbalanced and unreasonable nature of the CDC’s approach that SEEDA should have found themselves driven to come to the Inquiry in defence of a substantial employment area and its continued existence.

24. Paragraph 30


It is neither incredible nor inappropriate to suggest that if the Council had properly applied the guidance in the relevant elements of national policy and properly considered the Structure Plan Guidance there would have been no need at all for this proposal to come to Inquiry.  It was the Council’s dogged determination to see the demolition of as many of the buildings on the flying field as possible which has caused this Inquiry; that overarching point is not to be denied by anything which is contained in the CDC response to the costs application.  Such an approach is evident from the NSLP through to the RCPB through to the Reasons for Refusal and the Council’s evidence. It is an approach which as we have indicated above is contrary to national guidance and not supported by English Heritage.  It was plainly unreasonable.
25. Paragraph 31

NOC’s position with regard to a partial order of costs is set out in its main submissions which are not repeated here.

CONCLUSIONS
26. CDC’s response to the costs application has confirmed that the substance of its objections to the appeal application were rooted in the RCPB.  The unreasonableness of the approach adopted in the RCPB is evident from the answers in cross examination of Ms Barker and Dr Eddis.  In essence therefore CDC’s response reinforces the appropriateness of NOC’s application for costs which it is respectfully submitted should be allowed.

Martin Kingston Q.C.
March 2009
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