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1. APPLICATION SITE AND LOCALITY 

1.1. The site comprises an ‘L-shape’ piece of land to the very rear of The Lion public house (formally The Red Lion) site which spans the whole rear boundary and some of the northern side boundary. The Lion is situated within the village of Wendlebury on the south east side of Main Street. The Lion is a Grade II listed detached building which dates back to the 18th Century, but has been significantly expanded to the rear recently, with a detached hotel building also being approved to the rear of this public house (see below planning history section for more detail). The public house is also situated across the road from two other Grade II listed buildings (Elm Tree House and Willow Cottage). A large tarmac car park is situated to the west of the pub building. Between the hotel building and the site is a grassed area. 

1.2. Whilst the west side of the public house site is within higher risk Flood Zones (Zones 2 and 3), the application site is within Flood Zone 1 (land assessed as having a less than 1 in 1,000 annual probability of river flooding).

2. DESCRIPTION OF PROPOSED DEVELOPMENT

2.1. Retrospective planning permission is sought for an L-shaped bund following the line of the site area. The bund was constructed by the previous occupiers of the site and the current occupiers are now seeking to remedy this breach of planning control after Planning Enforcement investigated the site. It is argued in the application that land was excavated on the public house site as part of previous works and this excavation spoil was then deployed and spread out in to this bund at the rear of the site. The bund is an average height of ~0.87 metre on the northern boundary and an average height of ~0.83 metre along the rear boundary. 
3. RELEVANT PLANNING HISTORY

3.1. The following planning history is considered relevant to the current proposal: 
	Application Ref.
	Proposal
	Decision

	

	14/01026/F
	Single storey rear extensions, internal alterations and extension to parking area
	Application Permitted

	

	14/01027/LB
	Single storey rear extensions, internal alterations and extension to parking area
	Application Permitted

	

	14/01030/F
	Detached building to provide hotel accommodation
	Application Withdrawn

	

	14/01040/LB
	Detached building to provide hotel accommodation
	Application Withdrawn

	

	15/00072/LB
	Amendments to application 14/01027/LB
	Application Permitted

	

	15/00172/F
	Amendments to application 14/01026/F
	Application Permitted

	

	15/00185/F
	Detached accommodation block - re-submission of 14/01030/F
	Application Permitted

	

	15/00186/LB
	Removal of curtilage listed outbuilding - re-submission of 14/01040/LB
	Application Permitted

	

	15/00252/F
	Erection of 2 no detached houses with garages.
	Application Withdrawn

	

	16/01430/F
	Proposed accommodation block - Alteration to approval 15/00185/F
	Application Permitted

	

	16/01431/LB
	Erection of accommodation block - Alteration to approval 15/00186/LB
	Application Withdrawn

	

	16/01876/F
	Retrospective  - various amendments to planning permission 15/00172/F including alterations to extended barn, alterations to kitchen extension, repositioning of external flues, changes to signage, reinstatement of southern boundary wall and external lighting
	Application Permitted

	

	16/01877/LB
	Retrospective  - various amendments to listed building consent 15/00072/LB including alterations to extended barn, alterations to kitchen extension, repositioning of external flues, changes to signage, reinstatement of southern boundary wall and external lighting
	Application Permitted

	

	16/02579/F
	Installation of 2no. extractor units on the roof of the kitchen extension (retrospective)
	Application Refused

	

	16/02580/LB
	Installation of 2no. extractor units on the roof of the kitchen extension (retrospective)
	Application Refused

	

	16/02581/F
	Retrospective - erection of an external coursed stone hearth with a stone chimney, grey brick flaunching and clay chimney pot to match existing building
	Application Refused

	

	16/02582/LB
	Erection of an external coursed stone hearth with a stone chimney, grey brick flaunching and clay chimney pot to match existing building.
	Application Refused

	

	16/02584/F
	Amendments from the approved application ref. 15/00172/F which proposed permeable paving to the car park. The proposal is to retain and extend the existing tarmac finish to the car park, whilst providing an alternative sustainable drainage proposal in the attached Floor Risk Assessment.
	Application Refused

	

	16/02585/LB
	Amendments from the approved application ref. 15/00072/LB & 15/00172/F which proposed permeable paving to the car park. The proposal is to retain and extend the existing tarmac finish to the car park, whilst providing an alternative sustainable drainage proposal in the attached Floor Risk Assessment.
	Application Withdrawn

	

	17/00038/DISC
	Discharge of Conditions 6 (drainage strategy), 7 (doors and windows), 8 (external lighting) and 9 (landscaping scheme) of 16/01430/F
	Application Permitted

	

	17/02318/TPO
	1 No branch adjacent to the current scaffolding needs to be removed and the crown on that side to be raised by 2.5m - Ash tree subject to TPO 13/2015
	Application Permitted

	


3.2. Since 2014, the site has an extensive planning history as listed above. This includes extensions to the rear of the building as well as a detached two storey hotel building linked to the public house. During this time, the public house site has been investigated by planning enforcement for a number of breaches, including alterations to the listed building without the necessary consent as well as the tarmacking of the car park. A bund to the rear of the public house was also constructed without planning permission, hence the submission of this application to remedy this breach of planning control. 
4. PRE-APPLICATION DISCUSSIONS

4.1. No pre-application discussions have taken place with regard to this proposal. 
5. RESPONSE TO PUBLICITY

5.1. This application has been publicised by way of a site notice displayed near the site, by advertisement in the local newspaper, and by letters sent to all properties immediately adjoining the application site that the Council has been able to identify from its records. The final date for comments was 28.02.2019, although comments received after this date and before finalising this report have also been taken into account. 
5.2. The comments raised by third parties are summarised as follows:
· Results in run-off water being deflected to the sides of the public house with higher runoff down the properties to the side of the site.
5.3. The comments received can be viewed in full on the Council’s website, via the online Planning Register.
6. RESPONSE TO CONSULTATION

6.1. Below is a summary of the consultation responses received at the time of writing this report. Responses are available to view in full on the Council’s website, via the online Planning Register.

PARISH/TOWN COUNCIL AND NEIGHBOURHOOD FORUMS

6.2. WENDLEBURY PARISH COUNCIL: Object to the application. “The site is within an Environment Agency designated area at risk of flooding. The Lion site is also close to the brook which runs along Main Street. The bund forms a solid barrier…which diverts any water from the fields down either side of it, to the drive between the pub and Bridge House and on the other side past the White House. The diversion has put these two properties at higher risk of flooding and water has been observed flowing past these properties where it had not previously. No mitigation has been put in place or has been suggested to ameliorate the situation.” 
STATUTORY CONSULTEES

6.3. OCC HIGHWAYS: No objections. 
NON-STATUTORY CONSULTEES

6.4. CDC ECOLOGY: No comments received. 
6.5. CDC ENVIRONMENTAL HEALTH: No objections.

7. RELEVANT PLANNING POLICY AND GUIDANCE

7.1. Planning law requires that applications for planning permission must be determined in accordance with the development plan unless material considerations indicate otherwise.

7.2. The Cherwell Local Plan 2011-2031 - Part 1 was formally adopted by Cherwell District Council on 20th July 2015 and provides the strategic planning policy framework for the District to 2031.  The Local Plan 2011-2031 – Part 1 replaced a number of the ‘saved’ policies of the adopted Cherwell Local Plan 1996 though many of its policies are retained and remain part of the development plan. The relevant planning policies of Cherwell District’s statutory Development Plan are set out below:

CHERWELL LOCAL PLAN 2011 - 2031 PART 1 (CLP 2031 Part 1)

· PSD1 - Presumption in Favour of Sustainable Development

· ESD6 - Sustainable Flood Risk Management
· ESD13 - Local Landscape Protection and Enhancement
· ESD15 - The Character of the Built and Historic Environment
CHERWELL LOCAL PLAN 1996 SAVED POLICIES (CLP 1996)
· C28 – Layout, design and external appearance of new development

7.3. Other Material Planning Considerations

· National Planning Policy Framework (NPPF)

· Planning Practice Guidance (PPG)

8. APPRAISAL

8.1. The key issues for consideration in this case are:

· Principle of the Development

· Impact upon the Character and Appearance of the Area

· Impact upon the Historic Environment 

· Residential Amenity
· Highways Safety

· Flooding Risk

· Ecological Impact
Principle of the Development 

8.2. Paragraph 11 of the National Planning Policy Framework (NPPF) states that the decision maker should apply a presumption of sustainable development. There are three dimensions to sustainable development, as defined in the NPPF, which require the planning system to perform economic, social and environmental roles. These roles should be sought jointly and simultaneously through the planning system.
8.3. Paragraph 12 of the NPPF notes that the development plan is the starting point for decision making. Proposed development that accords with an up-to-date Local Plan should be approved, and proposed development that conflicts should be refused unless other material considerations indicate otherwise. Cherwell District Council has an up-to-date Local Plan which was adopted on 20th July 2015.
8.4. The bund does not result in a change of use of land.  Therefore the bund could be acceptable in principle, but this is subject to other material planning considerations which shall be discussed below.  

Impact upon the Character and Appearance of the Area
8.5. Government guidance contained within the NPPF towards achieving well-designed places states that the creation of high quality buildings and places is fundamental to what the planning and development process should achieve. The NPPG goes on to note that good design is a key aspect of sustainable development, creates better places in which to live and work and helps make development acceptable to communities. Further, Paragraph 130 of the NPPF states that permission should be refused for development of poor design that fails to take the opportunities for improving the character and quality of an area and the way it functions.
8.6. Policy ESD15 of the Cherwell Local Plan (2011-2031) Part 1 states that: “New development will be expected to complement and enhance the character of its context through sensitive siting, layout and high quality design. All new development will be required to meet high design standards.” 
8.7. The bund is sited well to the rear of the public house site and is only readily visible from the public domain (this being Main Street) through the vehicular access into the public house site (see below image). Despite this visibility, given the relatively low height of the bund and its distance from the highway the bund does not appear as a prominent or visually jarring feature from the highway. Overall, it is considered that this bund does not cause demonstrable harm to the character and appearance of the area.
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 View from Main Street
Impact upon the Historic Environment 
8.8. Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 requires that special regard to the desirability of preserving a listed building or its setting should be taken.
8.9. Paragraph 189 of the NPPF states that: “In determining applications, local planning authorities should require an applicant to describe the significance of any heritage assets affected, including any contribution made by their setting. The level of detail should be proportionate to the assets’ importance and no more than is sufficient to understand the potential impact of the proposal on their significance.”
8.10. Paragraph 193 of the NPPF states that: “When considering the impacts of a proposed development on the significance of a designated heritage asset, great weight should be given to the asset’s conservation (and the more important the asset, the greater the weight should be). This is irrespective of whether any potential harm amounts to substantial harm, total loss or less than substantial harm to its significance.” Paragraph 194 of the NPPF goes on to state that: “Any harm to, or loss of, the significance of a designated heritage asset should require clear and convincing justification.”
8.11. Policy ESD15 of the Cherwell Local Plan (2011-2031) Part 1 states that new development proposals should: “Conserve, sustain and enhance designated ‘heritage assets’ (as defined in the NPPF) including buildings, features, archaeology, conservation areas and their settings, and ensure new development is sensitively sited and integrated in accordance with advice in the NPPF and NPPG.”
8.12. It is considered that the bund does not materially alter the way the nearby listed buildings are experienced given its relatively low height and the recent development that has taken place to the rear of the Grade II listed pub. It is therefore considered that the bund does not cause harm to the significance of these nearby listed buildings or their setting.  
Residential Amenity
8.13. Given the relatively small height of the bund and its distance from neighbouring properties it is considered that the bund does not cause harm to the residential amenities of neighbouring properties in terms of loss of light or the creation of an overbearing effect.
Highways Safety
8.14. The bund is away from the highway network to the very rear of the public house site and the Local Highways Authority considers that the bund does not have a significant detrimental impact on the highway network. I agree with this assessment. 
Flooding Risk
8.15. Policy ESD6 of the Cherwell Local Plan (2011-2031) Part 1 essentially replicates national policy contained in the NPPF with respect to assessing and managing flood risk. In short, this policy resists development where it would increase the risk of flooding and seeks to guide vulnerable developments (such as residential) towards areas at lower risk of flooding.
8.16. Concerns have been raised by Wendlebury Parish Council that the public house site is within an area of higher flooding risk (i.e. Flood Zones 2 and 3). Third parties have also raised concerns that the bund deflects run off water into the neighbouring properties to the side. 
8.17. Whilst the western end of the public house site is within these zones of higher flooding risk, the site area (the bund), which is at the eastern end of the public house site is within Flood Zone 1 (land assessed as having a 1 in 100 or greater annual probability of river flooding). In fact, the bund is ~45 metres away from the area modelled as being within a higher flooding risk. Whilst arguments about deflected run off from are acknowledged, the run off itself is unlikely be of such a discharge so as to cause any issues in terms of flooding risk to the neighbouring properties. Furthermore, water as part of any flood would be determined by gravity, i.e. the flood water would find its way to the lowest lying land; therefore there should not be any significant change in circumstances. 
8.18. It is therefore considered that the bund does not increase the flooding risk on or off the site, and thus accords with Policy ESD6 of the Cherwell Local Plan (2011-2031) Part 1 and Government guidance contained within the NPPF. 
Ecological Impact
8.19. Section 40 of the Natural Environment and Rural Communities Act 2006 (as amended) places a duty on all public authorities in England and Wales to have regard, in the exercise of their functions, to the purpose of conserving biodiversity. A key purpose of this duty is to embed consideration of biodiversity as an integral part of policy and decision making. Paragraph 99 of Circular 06/2005: Biodiversity and Geological Conservation states that: “It is essential that the presence or otherwise of protected species, and the extent that they may be affected by the proposed development, is established before the planning permission is granted, otherwise all relevant material considerations may not have been addressed in making the decision”.
8.20. Paragraph 170 of the NPPF states that: “The planning system should contribute to and enhance the natural and local environment by…minimising impacts on biodiversity and providing net gains in biodiversity.” 
8.21. Policy ESD10 of the Cherwell Local Plan Part 1 reflects the requirements of the Framework to ensure protection and enhancement of biodiversity. The Authority also has a legal duty set out in the Natural Environment and Rural Communities Act 2006 (NERC 2006) which states that: “Every public authority must in exercising its functions, must have regard… to the purpose of conserving (including restoring / enhancing) biodiversity.”
8.22. The bund is not considered to adversely impact any protected species given that it is a relatively low land bund which does not unduly impact upon any trees or hedgerows. 
9. PLANNING BALANCE AND CONCLUSION

9.1. The NPPF states that the purpose of the planning system is to contribute to the achievement of sustainable development. Paragraph 8 requires that the three dimensions to sustainable development (economic, social and environmental) are not undertaken in isolation, but are sought jointly and simultaneously.

9.2. The development would not have any adverse impacts and is considered to be in accordance with the policies outlined in Section 7 of the report. The application is therefore considered to constitute sustainable development and is recommended for approval. 
	10. RECOMMENDATION
That permission is granted, subject to the following conditions:
1. Except where otherwise stipulated by conditions attached to this permission, the development shall remain strictly in accordance with the application form and the following plans and documents: Site Location Plan at a scale of 1:1250 on A4 paper; Block/Site Plan at a scale of 1:500 on A3 paper; and Justification & Impact Statement by AAN Design & Survey dated 14th January 2019 submitted with the application.
Reason: For the avoidance of doubt, to ensure that the development is carried out only as approved by the Local Planning Authority and comply with Government guidance contained within the National Planning Policy Framework.

PLANNING NOTES
1. Planning permission only means that in planning terms a proposal is acceptable to the Local Planning Authority. Just because you have obtained planning permission, this does not mean you always have the right to carry out the development. Planning permission gives no additional rights to carry out the work, where that work is on someone else's land, or the work will affect someone else's rights in respect of the land. For example there may be a leaseholder or tenant, or someone who has a right of way over the land, or another owner. Their rights are still valid and you are therefore advised that you should seek legal advice before carrying out the planning permission where any other person's rights are involved.
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