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Introduction and Factual Background
1. I am instructed by Mr David Mytton, Solicitor, Oxfordshire County Council, in relation to Oxfordshire County Council’s (“OCC”) request for a strategic highway contribution under section 106 of the Town and Country Planning Act 1990 |(“the 1990 Act”) in connection with a planning application by Scenic Land Developments (“the applicant”). The application seeks outline planning permission for the construction of a business park of up to 60,000 sq.m (GEA) of flexible Class B1(a) office / Class B1(b) research & development floorspace with associated vehicle parking, landscaping, highways, infrastructure and earthworks with all matters reserved but for access (reference 17/02534/OUT), on land north of Bicester Avenue Garden Centre, Oxford Road, Bicester (“the development” and “the site” respectively). 
2. Cherwell District Council (“CDC”) is the local planning authority tasked with determining the application. On 23 August 2018 CDC’s Planning Committee resolved to grant planning permission for the development in line with the officer’s report, subject to resolution of, inter alia, concerns raised by OCC in relation to the disputed strategic highway contribution. OCC sent an update to CDC on 27 November 2018 which confirmed that the matter still has not been resolved. The dispute is summarised at paragraph 3.25 in the 20 August 2018 Edwards & Edwards report (commissioned by CDC): 

”Motion [the applicant’s highways consultant] concludes that, subject to the identified highway mitigation works, the development proposals would not result in a material effect on the operation of the highway network local to the site. On this basis, Motion contend that no further mitigation measures or Section 106 obligations towards further highway infrastructure schemes are considered necessary or justified in planning terms. This contention is in stark contrast to OCC...”

3. Notably, this report also concludes:

“There is a need to consider the proposed development in the context of national and local policy. On this basis, I consider that there is a very sound argument in favour of S106 developer contributions to fund the transport infrastructure required to support Local Plan growth.”

4. I say nothing on the applicant’s allegation that there is an inconsistency between this conclusion and the statements made in paragraphs 3.28/5.1(e). I am not instructed on whether that allegation has any merit. 

5. As the dispute has not been resolved, the application is being returned to CDC’s Planning Committee on 17 January 2019.
6. This advice specifically concerns the requested contribution of £1,883,818 towards the western section of the proposed south-east perimeter road (“SEPR”) at Bicester. 
7. An issue raised by the applicant in objection to the requested contributions is the “marginal” viability of the scheme. Despite raising viability as an issue, the applicant has not submitted any evidence in support of its claim that the requested contributions would render the development unviable (contrary to NPPF paragraph 57). Accordingly, I do not consider this issue any further.
8. The applicant obtained legal advice from James Strachan QC. His advice concludes that there is no proper legal or policy justification for the strategic highway contribution, relying in particular upon paragraph 109 of the NPPF and his conclusion that the SEPR is not a “committed scheme”. 

9. To complete the relevant factual background, OCC commissioned a feasibility study for the delivery of the SEPR in 2015. A report was put to the Cabinet Member for the Environment on 17 March 2016 when the preferred route for the western section of the SEPR was selected (route option 2 (southern alignment)). 
10. In light of the above, I am asked to advise on:

 
a) Whether James Strachan QC is correct to say as follows:

“Dealing first with the NPPF, it is clear that as a matter of national policy under paragraph 108 the approach is generally to ensure that any significant impacts from development on the transport network (in terms of capacity and congestion), or on highway safety, can be cost-effectively mitigated to an acceptable degree. This, however, is subject to the principle in paragraph 109 of the NPPF that development should only be prevented or refused on highway grounds if there would be an unacceptable impact on highway safety, or if the residual cumulative impacts on the road network would be severe.

Accordingly, in my opinion, the NPPF positively advises CDC that planning permission should not be refused for this application in terms of its impact on the road network unless the residual cumulative impacts on the road network would be severe.”

b) Whether the SEPR ought to be considered as a “committed scheme”; and

c) How to determine whether a highway scheme is “committed” (or alternatively whether a section 106 contribution towards it is reasonable).
Advice
“Severe”

11. Firstly, I note that OCC’s case is that the residual cumulative impacts on traffic absent the requested mitigation are severe. This is very much a matter of planning judgment (particularly when the judgment is that of the relevant expert statutory consultee). By Shadwell Estates Ltd v Breckland DC [2013] EWHC 12 (Admin) (at paragraph 72): “[a] decision-maker should give the views of statutory consultees...‘great’ or ‘considerable’ weight. A departure from those views requires ‘cogent and compelling reasons’.” 
12. This said, those instructing are prudently seeking advice in the event that this conclusion is judged differently by the relevant decision-maker. With great respect to Mr Strachan, I consider his advice is not entirely correct. 
13. Firstly, the starting point for CDC’s decision is not the NPPF: it is the development plan. By s.38(6) of the Planning and Compulsory Purchase Act 2004 (“the 2004 Act”) CDC is obliged to determine the application in accordance with the development plan unless material considerations indicate otherwise. The NPPF is only one of those material considerations (albeit a weighty one). The development plan is perfectly clear: the development must make “contributions to improvements to the surrounding local and strategic road network” (policy Bicester 4 in the Cherwell Local Plan 2011-2031, emphasis added). Further, Local Plan policy SLE 4 says “[t]he Council will support the implementation of the proposals in the Movement Strategies and the Local Transport Plan”. It requires new development in the District to provide financial and/or in-kind contributions to mitigate the transport impacts of development.
14. The Local Transport Plan 4 (referred to in policy SLE 4) sets out OCC’s aim to develop the county’s road network to reduce congestion and minimise disruption and delays, prioritising strategic routes. This document makes a direct reference to the SEPR and the need to deliver effective peripheral routes around Bicester. It expressly states that developers are expected to either construct or provide funding for the scheme. 
15. Thus, absent the requested contribution the position is clear. The development would be contrary to the development plan, and should be refused in the absence of countervailing material considerations. This fact is not considered in Mr Strachan’s advice, which only seeks to raise doubts (“no specifics of such contributions are set out [in policy SLE 4]…nothing in these policies justifies, or supports, the scale of contributions that OCC has suggested as being required”: paragraphs 106 and 107). I disagree. There is no requirement that development plan policy provides “specifics” (whatever that means) on required contributions, nor that policy must first establish the scale of any contributions: that is dictated, in any event, by the obligation to comply with regulation 122(2)(c) (“fairly related in kind and scale”).
16. Secondly, Mr Strachan’s assessment of the impact of the NPPF is misleading. Policy SLE 4 stands on its own and takes primacy as part of the development plan. The NPPF is only a material consideration. There is no statutory presumption in favour of compliance with the NPPF (whereas there is with the development plan). Nor is there any requirement that regulation 122 must be read alongside paragraph 109 of the NPPF; in other words, to comply with regulation 122 CDC is not limited to consideration of whether the residual cumulative impacts are severe, as Mr Strachan says in paragraph 109 of his advice. Instead, CDC must apply the regulation 122 tests in light of all the circumstances, most importantly, the fact that the development plan requires such a contribution to make the development acceptable in planning terms, and the detailed justification for each element of the contribution provided by OCC.

17. The text of the relevant paragraphs of the NPPF are as follows:

“104. Planning policies should:  

…

c)  identify and protect, where there is robust evidence, sites and routes which could be critical in developing infrastructure to widen transport choice and realise opportunities for large scale development;  

108. In assessing sites that may be allocated for development in plans, or specific applications for development, it should be ensured that: 
a)  appropriate opportunities to promote sustainable transport modes can be – or have been – taken up, given the type of development and its location;  
b)  safe and suitable access to the site can be achieved for all users; and  

c)  any significant impacts from the development on the transport network (in terms of capacity and congestion), or on highway safety, can be cost effectively mitigated to an acceptable degree.  
109. Development should only be prevented or refused on highways grounds if there would be an unacceptable impact on highway safety, or the residual cumulative impacts on the road network would be severe.  

…
111. All developments that will generate significant amounts of movement should be required to provide a travel plan, and the application should be supported by a transport statement or transport assessment so that the likely impacts of the proposal can be assessed.”
18. The NPPF has to be read as a whole. Policies are supposed to identify and protect routes which could be critical in developing infrastructure to widen transport choice and realise opportunities for large-scale development by paragraph 104(c). Then, once sites and routes have been identified, any significant impacts on the transport network (in terms of capacity and congestion) or on highway safety should be cost effectively mitigated to an acceptable degree. This has been done by establishing the principle of such contributions through adopted policy, and as supplemented with further evidence through the feasibility study and the work done to justify the calculation underpinning the requested contribution. 
19. The applicant’s argument that the contribution is contrary to paragraph 109 of the NPPF refers to but one piece of the overall decision-making framework. The decision before CDC is not made in a paragraph 109 vacuum. The decision-making framework, as established by the development plan (and approved by the Inspector who examined it), is that a contribution to the strategic road network is required. Without such a contribution, as set out above, the development would not be acceptable in planning terms and should be refused. It is only then that one turns to material considerations, keeping in mind, as noted above, that the NPPF must be read as a whole.
20. Turning to the factual basis of the applicant’s argument, paragraph 111 of the NPPF requires an adequate transport assessment so that the likely impacts of the proposal can be assessed. I note in passing that OCC has doubts that the transport assessment allows them to accurately assess the likely impacts of the development, so there is significant doubt inherent in the applicant’s argument that the residual cumulative impacts would not be severe.
21. To conclude on the first question, when Mr Strachan says “the NPPF positively advises CDC that planning permission should not be refused for this application in terms of its impact on the road network unless the residual cumulative impacts on the road network would be severe”, that is correct so far as it goes, but it can easily be misread. First, CDC must have regard to the development plan. That says refuse permission unless an acceptable contribution to the strategic road network is made. Second, paragraph 109 must be read in light of the NPPF as a whole, including paragraph 108(c) which requires acceptable mitigation of significant impacts from the development on the transport network in terms of capacity and congestion, and paragraph 111 which requires adequate evidence on the highways impact of the development. Finally, OCC’s opinion must be given great and considerable weight in the decision-making balance, and that opinion is that without the contribution the residual cumulative impacts on the road network would be severe. 
SEPR as a “Committed Scheme”

22. Mr Strachan says at paragraph 67 of his advice that “there is no route, programme or funding in place for its delivery”, and so concludes the SEPR is not a “committed scheme”. He appears to base his advice on his knowledge of the SEPR from his experience at the Bicester Gateway inquiry (decision published 1 August 2016). At that inquiry the Inspector did not take into account the SEPR as he did not consider it to be “committed” (paragraph 7 of that decision), but I am not instructed on the information that was before Inspector Whitehead (though I note the 17 March 2016 Cabinet report was before the inspector, having been submitted three days after the inquiry opened by the Rule 6 Party, represented by Mr Strachan). 
23. What matters is how Inspector Whitehead considered the SEPR. He chose not to take account of the SEPR when he was considering the TA predicted results with mitigation, taking a highly cautious approach, as is clear from his paragraph 7. He was not, in other words, dismissing consideration of the SEPR in the context of a request for a contribution towards its construction. I also note that Inspector Whitehead rejected that scheme because of the “harmful effect on the flow of traffic on the surrounding highway network, which would not be adequately mitigated and could have an unacceptable impact on local infrastructure” (paragraph 32).

24. The position here is therefore different to that before Inspector Whitehead. As such I do not consider that decision to be a helpful precedent to use in considering the legality of any contribution to the SEPR. I note this is the same conclusion reached by those instructing in their email dated 4 December 2018. 
25. As to whether Mr Strachan is correct to consider whether the scheme is “committed” or not when applying the three tests in regulation 122 of the 2010 Regulations, I agree with him that the likelihood of the scheme coming forward is relevant insofar as it helps the decision maker assess whether the money will go towards something “directly related” to the development. Without certainty on the destination of the contribution there can be no certainty that this aspect of the regulation 122 tests has been satisfied. 

26. However, I also agree with those instructing me that the scheme is committed: the route was selected in March 2016, the policy basis for securing contributions to develop it is part of the development plan, that has been supplemented with further evidence, and OCC is firmly committed to its delivery.
27. Thus, any inspector on appeal would approach the application of the CIL tests (necessary to make the development acceptable in planning terms, directly related to the development, and fairly and reasonably related in scale and kind) in the context of the facts as stated above. The publically available guidance issued by the Planning Inspectorate merely repeats the tests. 

28. In support of this approach is the Secretary of State’s decision at Burford Road, Witney (24 August 2018). Unlike the Bicester Gateway decision, Inspector Mahoney deals directly with a substantial highway contribution requested by OCC (in particular at paragraphs 314 to 319 of the inspector’s report). Inspector Mahoney states at paragraph 318 that the Council was “committed to the scheme”, but notes the contrary argument that the scheme might not go ahead. She goes on to assess the reasonableness of the contribution, and sensibly points out that the contribution would hasten delivery of the scheme. She concludes “the scheme itself has the commitment of the responsible public bodies and a realistic chance of coming to fruition. Therefore, this measure should be given considerable weight in mitigating the impact of the appeal proposal on air quality and highways” (paragraph 319). 
29. The Secretary of State agreed (paragraph 21) that the contributions requested by OCC “compl[ied] with regulation 122 of the CIL Regulations and the tests at paragraph 204 of the Framework.” I see no reason to differ from this approach. Therefore OCC is entitled to seek a proportionate, justified, and policy-compliant contribution towards the delivery of the SEPR from the applicant. 
The Correct Legal Test for Whether a Highway Scheme is “Committed”

30. I am asked whether the test which any decision-maker ought to apply is whether there is a realistic prospect of the scheme being delivered, or whether there is some other test according to current case law. 

31. There is no established legal test on what can be considered “committed”. Whether a scheme is likely to come forward or not is subject to any number of factors, and so must be judged on a case by case basis in light of all the circumstances. As noted above, the fact that OCC has demonstrated commitment to the scheme, is actively progressing it, and there is a sound policy basis for seeking contributions towards its delivery ought to suffice. If contributions were rejected because funding hadn’t yet been secured for a scheme then no contributions could be requested: the request is seeking precisely that funding to enable the scheme to go ahead.
Conclusion
32. I respectfully disagree with Mr Strachan’s advice. I do not consider that he has paid due regard to the overall statutory scheme and has instead fixated on a single aspect of a single policy in the NPPF (paragraph 109, and the “severe” test). This ignores the fact that CDC must determine the application in accordance with the development plan, which requires the requested contributions in principle (and that suffices: there is no need for a specific sum or scale to be set out in the development plan). It also ignores the fact that the NPPF must be read as a whole, and paragraph 108 requires that local planning authorities positively plan for developer contributions towards necessary infrastructure. This is not subject to the “severe” test in paragraph 109. In other words, a scheme can be rejected because it fails to comply with development plan policy requiring developer contributions towards necessary highways infrastructure irrespective of whether or not the residual cumulative impact on highways would be severe, though the predicted impact on the highways is clearly a material consideration. It is OCC’s expert opinion, to which CDC should give considerable weight, that without the requested contribution the residual cumulative impact on highways would be severe.
33. I trust that I have addressed the question posed by those instructing. If I may be of any further assistance please do not hesitate to contact me in the usual way.

27 December 2018
Nina Pindham
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