CHERWELL DISTRICT COUNCIL

TOWN AND COUNTRY PLANNING ACT 1990

Appeal by Brandon Gate Homes Ltd against the refusal of Cherwell District Council to grant planning permission for the erection of one no. three bedroom dwelling on land adjacent to the OId School House, Farriers Close, Fringford.   
	Appellant
	:
	Brandon Gate Homes Ltd   


	Appeal Site
	:
	Land adjacent to the OId School House, Farriers Close, Fringford.   


	Appellant’s Agent
	:
	N/A   


	LPA Reference
	:
	10/01220/F  


	Planning Inspectorate Reference
	:
	APP/C3105/A/10/2140169  



1.1 SITE LOCATION AND DESCRIPTION
1.1 The appeal site is located in the southern part of the village, fronting Rectory Lane, wrapping around Farriers Close which is a more modern residential development of four detached dwellings.  The latter development was granted on appeal (95/00702/OUT refers).  A site location plan is provided in Appendix A.
1.2 The site comprises a copse, which is interspersed with a mixture of mature/semi mature trees along the Farriers Close frontage which are covered by TPO 11/97.  The perimeter of the site is bound by a post and rail fence with a hedge behind (along the north western perimeter).  The site is elevated above Rectory Lane and is a prominent area of undeveloped land in the lane. 

1.3 The appeal proposal involves the erection of one detached, three bedroom dwelling.  Access is proposed to be taken from Farriers Close.
2.1 RELEVANT PLANNING HISTORY
2.1 95/00702/OUT (ALLOWED ON APPEAL) The construction of 4 residential dwellings.

2.2 98/01784/F (DISMISSED ON APPEAL) Proposed erection of one detached dwelling and garage, involving the removal of a Sycamore and Crab Apple tree which are the subject of Tree Preservation Order 11/97, and creation of access to Farriers Close. A copy of the Inspector’s decision is attached as Appendix B
3.1 POLICY CONSIDERATIONS
3.1 The Statutory Development Plan comprises the South East Plan (2009) and the adopted Cherwell Local Plan (1996).
3.2 At the time of the determination of the application, the South East Plan had been revoked by the Secretary of State.  However, following a successful legal challenge, LPA’s were informed by a letter from the Chief Planner at DCLG that from the 10th November 2010 the judgement in the case effectively re-establishes Regional Strategies as part of the development plan. 
3.3 As such, Policies CC6 and BE6 of the South East Plan are a material consideration in the determination of this appeal.  The full text of these policies is included in Appendix C.
3.4 Policy CC6 relates to developing sustainable communities and the character of the environment, to ensure that new development respects, and where appropriate, enhances the character and distinctiveness of settlements.

3.5 Policy BE6 relates to the management of the historic environment and the protection and conservation of historic assets.
3.6 Policies C28 and C33 of the adopted Local Plan are considered to be of relevance to this appeal and copies were attached to the appeal questionnaire.

3.7 Policy C28 relates to all new development and seeks to ensure that it is sympathetic to its context

3.8 Policy C33 relates to the preservation of any undeveloped gap of land which is important in preserving the character of a loose knit settlement. 
3.9 The above mentioned policies (in relation to the Adopted Cherwell Local Plan) comprise ‘old’ policies within the adopted Local Plan which have been saved for 3 years from 28 September 2004.  Since this time, the Secretary of State has made a Direction to save only some of the policies contained within the adopted Local Plan beyond that 3 year period. Policies C28 and C33 are outlined in the Direction as ‘saved’. A copy of the Direction was attached to the appeal questionnaire.
4.1 THE LOCAL PLANNING AUTHORITY’S CASE
4.0   The appeal application was refused for the following reasons;
1. The site lies within an area of known archaeological importance.  In the absence of a satisfactory archaeological field evaluation having been conducted and the results assessed, the proposal is unacceptable as it is likely to cause damage to features of acknowledged archaeological significance which is contrary to Central Government guidance contained in PPS 5.
2. The proposed development would prejudice the life of the existing and proposed trees, which are the subject of a Tree Preservation Order (11/97) and would result in the loss of an important area of open, undeveloped land which is an important gap in preserving the character of this loose knit settlement, to the detriment of the open, rural character of this part of the lane.  As such, the proposal is contrary to Central Government guidance contained in PPS 1 and Policies C28 and C33 of the Adopted Cherwell Local Plan 1996.
4.1 PPS1 advises that planning should facilitate and promote sustainable and inclusive patterns of urban and rural development by, (inter alia) protecting and enhancing the natural and historic environment, the quality and character of the countryside, and existing communities (para 5). 
4.2 Paragraph 20 goes on to state that development plan policies should take account of environmental issues such as; the protection of the wider countryside and the impact of development on landscape quality; the conservation and enhancement of wildlife species and habitats and the promotion of biodiversity; the need to improve the built and natural environment in and around urban areas and rural settlements, including the provision of good quality open space; the conservation of soil quality; and the preservation and enhancement of built and archaeological heritage.
4.3 PPS5 advises that where an application site includes, or is considered to have the potential to include, heritage assets with archaeological interest, local planning authorities should require developers to submit an appropriate desk-based assessment and, where desk-based research is insufficient to properly assess the interest, a field evaluation (Policy HE 6.1).
4.4 Policy CC6 reflects central Government guidance, seeking to ensure new development, where appropriate, enhances the character and distinctiveness of settlements and landscapes throughout the region.  Policy BE6 emphasises the importance of protecting the region’s historic environment, including the physical evidence of past human activity.
4.5 Policy C28 reflects government guidance in relation to the design of extensions and new development, by seeking to ensure that such development is in harmony with the general character of its surroundings and is sympathetic to the environmental context of the site and its surroundings, and the nature, size and prominence of the development proposed. 
4.6 Policy C33 also echoes the advice provided in PPS1 and PPS5, by seeking to prevent damage to the character and appearance of rural areas and to ensure that loose-knit settlement structures are preserved and retained.
4.7 The impact of the proposed development upon the area of known archaeological importance
4.8 The site is located within an area of some archaeological interest, adjacent to a multi period site, identified as part of an investigation conducted on the adjacent site.  The County Archaeologist has stated that it is highly likely that further aspects of the late Iron Age and Roman sites and medieval settlement will survive within this appeal site.

4.9 Within PPS 5, Policy HE12.3 states that where the loss of the whole or a material part of a heritage asset’s significance is justified, local planning authorities should require the developer to record and advance understanding of the significance of the heritage asset before it is lost, using planning conditions or obligations as appropriate. The extent of the requirement should be proportionate to the nature and level of the asset’s significance.
4.10 In accordance with PPS 5, the County Archaeologist recommended that, PRIOR to determination, the appellants were responsible for the implementation of an archaeological field evaluation, carried out by a professionally qualified archaeological organisation which should aim to define the character and extent of the remains within the appeal site, and thus indicate the weight which should be attached to their preservation.

4.11 The appellants were informed of this requirement, but were reluctant to conduct an evaluation without an assurance that the scheme is otherwise acceptable in all other regards.

4.12 The Inspector’s comments in the 1999 appeal are of particular significance in this case.  She noted the previous Inspector’s decision (for the erection of four dwellings on Rectory Paddock, now Farriers Close) to impose a Grampian condition, to ensure that an archaeological investigation would be carried out before development commenced.  The investigation did not include this site, as it was intended to be left undeveloped in that scheme.  The excavation revealed an unexpectedly significant and extensive amount of remains, including a 13th Century building immediately east of this site, as well as earlier features.

4.13 In view of what was known about the adjoining land, the Inspector did not consider that a Grampian condition would be appropriate to protect the archaeological potential of this site and recommended that a field investigation should be carried out, prior to determination of any application for development which might affect that interest.

4.14 By the very nature of this issue, I do not consider that circumstances have changed in respect of archaeology since the determination of the last appeal.  I do not consider that a Grampian condition would satisfy the requirements of PPS 5 and therefore, in the absence of an appropriate field evaluation, consider the proposal fails to meet the criteria contained within PPS 5.

4.15 The impact of the proposed development upon the character, appearance and visual amenity of the surrounding area
4.16 Paragraph 17 contained in PPS 1 states that planning policies should seek to protect and enhance the quality, character and amenity value of the countryside and urban areas as a whole.  Paragraph 18 goes on to say that planning should seek to maintain and improve the local environment and help to mitigate the effects of declining environmental quality through positive policies on issues such as design, conservation and the provision of public space.  Paragraph 34 states that design which is inappropriate in its context, or which fails to take the opportunities available for improving the character and quality of an area and the way it functions, should not be accepted.

4.17 As noted above, Policy C28 of the Adopted Cherwell Local Plan reflects the advice contained in PPS 1, seeking to ensure that all new development is sympathetic to the character of the urban or rural context of that development.

4.18 The site lies towards the southern end of Fringford, near to the village green which forms the focus of this part of the settlement.  Rectory Lane runs northwards from the Green & is narrow and twisting with dwellings of varying size and design, arranged informally along the lane.  Some dwellings are located very close to, or directly abutting the road, whilst others are set further back.  The Planning Inspector noted (as part of the dismissal for one dwelling on this site) that this interplay of alternating close development and open space is an important part of the character of the lane.

4.19 The character of the site frontage has changed since the determination of the appeal in 1999, in that a post & rail fence and hedge have been erected/planted.  The hedge does provide an element of screening of the site from Rectory Lane, but the site is still prominent because it lies on a bend and is slightly elevated above Rectory Lane.  The Inspector noted that although there is no public access to the land, it represents an important and locally valued feature of the area, and plays a significant role in maintaining the rural character of the lane.  Such small private spaces as the site have an important part to play in defining the village’s character and sense of place.

4.20 Although the hedge running along the frontage would provide an element of screening, the proposal would involve the removal of five trees covered by TPO 11/97 which are substantial in terms of the screening and amenity value they provide.   The Local Highway Authority would also require a large section of the hedge to be removed in order to provide an appropriate vision splay. In my opinion, the dwelling would have a considerable visual impact on the character of the lane, emphasised by the elevated nature of the site and removal of a number of significant trees & section of hedge on the land. The introduction of a dwelling on this site would fundamentally change the character of the area from an area of informal open space to one of development surrounded by trees.
4.21 The Council’s Tree Officer concurs with the conclusions and evidence contained with the submitted report.  Of the seven trees protected by TPO 11/97, only two are considered suitable for retention with the five remaining trees to be removed due to noted structural defects and the increasing risks presented to the proposed target area.

4.22 Whilst the removal of the trees may be justified, the replacement trees (which would also be covered by the TPO), and indeed T3 (Hawthorn to be retained) in my opinion are likely to present shading problems for the occupants of the proposed dwelling, being 8-10m from the front elevation.  There is therefore likely to be pressure to remove/prune these trees in the future, preventing the trees from growing to maturity.
4.23 The remaining trees, whilst not outstanding specimens, are part of the copse which form part of the old established rural character of Rectory Lane and are of amenity value.  Paragraph 9.78 of Policy C33 indeed clarifies that “the loss of trees of amenity value” will be discouraged.
5.1 COMMENTS ON THE APPEALLANTS GROUNDS OF APPEAL
5.1 All of the points raised by the appellants have been addressed in the Statement of Case above.
6.1 CONCLUSIONS
6.1 In light of the effect of the proposal on the character, appearance and visual amenity of the area, affect on existing and proposed trees and on the area of known archaeological importance, the proposal is considered to conflict with central Government guidance and the policies of the South East Plan and adopted policies of the Cherwell Local Plan, the Local Planning Authority respectfully requests that the Inspector dismisses this appeal.
7.0
SUGGESTED CONDITIONS

7.1 
Without prejudice to the preceding statement, if the Inspector is minded to allow this appeal, the District Council would suggest the following conditions be included:
1. That the development to which this permission relates shall be begun not later than the expiration of three years beginning with the date of this permission.
Reason – To comply with the provisions of Section 91 of the Town & Country Planning Act 1990, as amended by Section 51 of the Planning and Compulsory Purchase Act 2004.
2. That the external walls and roof(s) of the dwelling shall be constructed in accordance with a schedule of materials and finishes which shall be submitted to and approved in writing by the Local Planning Authority prior to the commencement of the works hereby approved.

Reason - To ensure the satisfactory appearance of the completed development and to comply with Policy BE1 of the South East Plan 2009 and Policy C28 of the adopted Cherwell Local Plan.

3. That no development shall take place until there has been submitted to and approved in writing by the Local Planning Authority a scheme for landscaping the site which shall include:-

(a) 
details of the proposed tree and shrub planting including their species, number, sizes and positions, together with grass seeded/turfed areas,

(b) 
details of the existing trees and hedgerows to be retained as well as those to be felled, including existing and proposed soil levels at the base of each tree/hedgerow and the minimum distance between the base of the tree and the nearest edge of any excavation,

(c)
details of the hard surface areas, pavements, pedestrian areas, crossing points and steps.


Reason - In the interests of the visual amenities of the area, to ensure the creation of a pleasant environment for the development and to comply with Policy C4 of the South East Plan 2009 and Policy C28 of the adopted Cherwell Local Plan.

4. That all planting, seeding or turfing comprised in the approved details of landscaping shall be carried out in the first planting and seeding seasons following the occupation of the building(s) or on the completion of the development, whichever is the sooner;  and that any trees and shrubs which within a period of five years from the completion of the development die, are removed or become seriously damaged or diseased shall be replaced in the next planting season with others of similar size and species, unless the Local Planning Authority gives written consent for any variation.


Reason - In the interests of the visual amenities of the area, to ensure the creation of a pleasant environment for the development and to comply with Policy C4 of the South East Plan 2009 and Policy C28 of the adopted Cherwell Local Plan.

5. No tree within the site shall be cut-down, up-rooted, topped, lopped or destroyed, nor any hedge within the site cut-down or grubbed out, without the prior approval in writing of the Local Planning Authority.

Reason - In the interests of the visual amenities of the area, to provide an effective screen to the proposed development and to comply with Policy C4 of the South East Plan 2009 and Policy C28 of the adopted Cherwell Local Plan.

6. That before the development is first occupied, the parking and manoeuvring areas shall be provided in accordance with the plan hereby approved and shall be constructed, laid out, surfaced, drained and completed in accordance with specification details to be submitted to and approved in writing by the Local Planning Authority prior to the commencement of development, and shall be retained unobstructed except for the parking and manoeuvring of vehicles at all times thereafter.

Reason - In the interests of highway safety and to comply with Government advice contained in PPG13: Transport.

7. That prior to the commencement of development, the boundary enclosure to the left on leaving Farriers Close shall be set back and thereafter maintained on a vision splay of 2.4 x site frontage.
Reason - In the interests of highway safety and to comply with Government advice contained in PPG13: Transport.
8. No development shall take place until the applicant(s), or their agents or successors in title, has secured the implementation of a programme of archaeological work in accordance with a written scheme and timetable of investigation which has first been submitted by the applicant(s) and approved in writing by the Local Planning Authority.

Reason - To secure the provision of archaeological investigation and the subsequent recording of the remains, to comply with Government advice in PPS5: Planning for the Historic Environment and Policy BE6 of the South East Plan 2009.

9. That, notwithstanding the provisions of Classes A to E (inc.) of Part 1, of the Town and Country Planning (General Permitted Development) (Amendment) (No 2) (England) Order 2008 and its subsequent amendments, the approved dwelling(s) shall not be extended (nor shall any structures be erected within the curtilage of the said dwelling(s) without the prior express planning consent of the Local Planning Authority.


Reason - To enable the Local Planning Authority to retain planning control over the development of this site in order to safeguard the amenities of the occupants of the adjacent dwellings in accordance with Policies C28 and C30 of the adopted Cherwell Local Plan.

10. Except where otherwise stipulated by conditions attached to this permission, the development shall be carried out strictly in accordance with the following plans and documents: Drawing no. 1043_PL_01 Rev A and the Arboricultural Implication Assessment and Arboricultural Method Statement by Patrick Stileman Ltd, dated 21st March 2010.
Reason: For the avoidance of doubt, to ensure that the development is carried out only as approved by the Local Planning Authority and to comply with Central Government guidance contained in PPS1: Delivering Sustainable Development.
	
	Documents referred to in this statement are available for inspection at Cherwell District Council, Bodicote House, Bodicote, Banbury during normal office hours.

Ref: APP/C3105/A/10/2140169
File No: 10/01220/F
Date: 26 November 2010
APPENDICES

Appendix A - Site location plan
Appendix B – Copy of Inspector’s decision in relation to application no. 98/01784/F
Appendix C – Full wording of South East Plan policies CC6 and BE6
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